S.  Hrg.  103-1054 

PROFESSIONAL  BASEBALL  TEAMS 
AND  THE  ANTITRUST  LAWS 

/  4.  J  89/2:  S.  HRG.  103-1054  -^q 

HE 

'rofessional  Baseball  leans  and  the.. 


KJ  V-/  J-'  v-'  \^  -*-'■ 


■.N  ANTITRUST, 
MONOPOLIES  AND  BUSINESS  RIGHTS 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  SENATE 

ONE  HUNDRED  THIRD  CONGRESS 

SECOND  SESSION 
ON 

S.  500 

A  BILL  TO  PROVIDE  THAT  PROFESSIONAL  BASEBALL  TEAMS  AND 
LEAGUES  COMPOSED  OF  SUCH  TEAMS  SHALL  BE  SUBJECT  TO  THE 
ANTITRUST  LAWS 


ST.  PETERSBURG,  FL 


MARCH  21,  1994 


Serial  No.  J-103^8 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


U.S.  GOVERNMENT  PRINTING  OFFICE 
93-471  WASHINGTON  :  1995 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 
ISBN   0-16-0A761A-3 


S.  Hrg.  103-1054 


V^PROFESSIONAL  BASEBALL  TEAMS 
AND  THE  ANTITRUST  LAWS 


4.  J  B9/2:S.  HRG,  103-1054  -^q 

HE 

ofessio»al  B,se.,U  '"-_--^t^- -^^  ANTITRUST, 


KJ  \J  -*-'  V/  \~^  - 


MONOPOLIES  AND  BUSINESS  RIGHTS 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  SENATE 

ONE  HUNDRED  THIRD  CONGRESS 

SECOND  SESSION 
ON 

S.  500 

A  BILL  TO  PROVIDE  THAT  PROFESSIONAL  BASEBALL  TEAMS  AND 
LEAGUES  COMPOSED  OF  SUCH  TEAMS  SHALL  BE  SUBJECT  TO  THE 
ANTITRUST  LAWS 


ST.  PETERSBURG,  FL 


MARCH  21,  1994 


Serial  No.  J-103^8 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 

OCr 


^^>ie> 


U.S.  GOVERNMENT  PRINTING  OFFICE 
93-471  WASHINGTON  :  1995 


For  sale  by  the  U.S.  Government  Printing  Office 
Superintendent  of  Documents.  Congressional  Sales  Office.  Washington,  DC  20402 
ISBN   0-16-0476U-3 


COMMITTEE  ON  THE  JUDICIARY 

JOSEPH  R.  BIDEN,  Jr.,  Delaware,  Chairman 
EDWARD  M.  KENNEDY,  Massachusetts  ORRIN  G.  HATCH,  Utah 

HOWARD  M.  METZENBAUM,  Ohio  STROM  THURMOND,  South  CaroUna 

DENNIS  DeCONCINI,  Arizona  ALAN  K.  SIMPSON,  Wyoming 

PATRICK  J.  LEAHY,  Vermont  CHARLES  E.  GRASSLEY,  Iowa 

HOWELL  HEFLIN,  Alabama  ARLEN  SPECTER,  Pennsylvania 

PAUL  SIMON,  Illinois  HANK  BROWN,  Colorado 

HERBERT  KOHL,  Wisconsin  WILLIAM  S.  COHEN,  Maine 

DIANNE  FEINSTEIN,  CaUfomia  LARRY  PRESSLER,  South  Dakota 

CAROL  MOSELEY-BRAUN,  Illinois 

Cynthia  C.  Hogan,  Chief  Counsel 

Catherine  M.  Russell,  Staff  Director 

Mark  R.  Disler,  Minority  Staff  Director 

Sharon  Prost,  Minority  Chief  Counsel 


Subcommittee  on  Antitrust,  Monopolies  and  Business  Rights 

HOWARD  M.  METZENBAUM,  Ohio,  Chairman 
DENNIS  DeCONCINI,  Arizona  STROM  THURMOND,  South  CaroUna 

HOWELL  HEFLIN,  Alabama  ARLEN  SPECTER,  Pennsylvania 

PAUL  SIMON,  Illinois  ORRIN  G.  HATCH,  Utah 

Gene  Kimmelman,  Chief  Counsel 
Trad  Strom,  Minority  Chief  Counsel  and  Staff  Director 

(II) 


CONTENTS 


STATEMENT  OF  COMMITTEE  MEMBERS 

Page 

Metzenbaum,  Hon.  Howard  M.,  U.S.  Senator  from  the  State  of  Ohio  1 

Graham,  Hon.  Bob,  U.S.  Senator  from  the  State  of  Florida  4 

Mack,  Hon.  Connie,  U.S.  Senator  from  the  State  of  Florida 5 

Simpson,  Hon.  Alan  K.,  U.S.  Senator  from  the  State  of  Wyoming 18 

CHRONOLOGICAL  LIST  OF  WITNESSES 

Panel  consisting  of  Jerome  W.  Hoffman,  chief,  antitrust  enforcement  section, 
Florida  attorney  general's  office;  Robin  Roberts,  former  Philadelphia  Phil- 
Ues  pitcher  and  nail  of  fame  member;  and  Donald  M.  Fehr,  executive 
director.  Major  Leagues  Baseball  Players  Association,  accompanied  by  Tony 
Bemazard  52 

ALPHABETICAL  LIST  AND  MATERIAL  SUBMITTED 

Crist,  Charles  J.:  Testimony  11 

BiUrakis,  Hon.  Michael: 

Testimony 12 

Questions  and  Answers  submitted  by  Representative  Bilirakis  13 

Bunning,  Hon.  Jim:  Testimony 20 

Fehr,  Donald  M.: 

Testimony 55 

Prepared  statement 56 

Fischer,  David  J.: 

Testimony 9 

Prepared  statement  10 

Graham,  Hon.  Bob:  Testimony  4 

Hoffman,  Jerome  W.: 

Testimony 52 

Prepared  statement  54 

Mack,  Hon.  Connie: 

Testimony 5 

Prepared  statement  6 

Metzenbaum,  Hon.  Howard  M.: 

Testimony 1 

Prepared  statement  of  Senator  Joseph  R.  Biden,  Jr  16 

Prepared  statement  of  Senator  Alan  K.  Simpson  18 

Roberts,  Robin:  Testimony  59 

Selig^  Allan  H.: 

Testimony 24 

Article  from  the  New  York  Times  26 

Prepared  statement  28 

Young,  Hon.  C.W.  Bill: 

Testimony 7 

Prepared  statement 8 

APPENDIX 

Proposed  Legislation 

S.  500,  a  bill  to  provide  that  professional  baseball  teams  and  leagues  com- 
posed of  such  teams  shall  be  subject  to  the  antitrust  laws  69 

(III) 


PROFESSIONAL  BASEBALL  TEAMS  AND 
THE  ANTITRUST  LAWS 


MONDAY,  MARCH  21,  1994 

U.S.  Senate, 
Subcommittee  on  Antitrust,  Monopolies 

AND  Business  Rights, 
Committee  on  the  Judiciary, 

St.  Petersburg,  FL. 

The  Subcommittee  met,  pursuant  to  notice,  at  10:30  a.m.,  in  the 
Sun  Pavilion  Room,  Bayfront  Center,  St.  Petersburg,  Florida,  Hon. 
Howard  M.  Metzenbaum  (Chairman  of  the  subcommittee),  presid- 
ing. 

Also  present:  Senators  Graham  and  Mack. 

OPENING  STATEMENT  OF  HON.  HOWARD  M.  METZENBAUM,  A 
U.S.  SENATOR  FROM  THE  STATE  OF  OHIO 

Senator  Metzenbaum.  Good  morning.  I  am  pleased  to  be  in  St. 
Petersburg  today,  accompanied  by  Senator  Graham  and  Senator 
Mack.  I  am  very  pleased  about  the  fact  that  Bill  Bartholomay  of 
the  Braves  is  with  us  here  today,  and  Fred  Kuhlman  of  the  Car- 
dinals is  with  us.  I  am  also  very  pleased  that  the  mayor  of  St.  Pe- 
tersburg, David  Fischer,  is  with  us  today,  along  with  a  number  of 
others  of  whom  we'll  talk  about  as  the  morning  goes  on. 

This  is  the  Antitrust  Subcommittee's  second  hearing  on  major 
league  baseball's  antitrust  immunity.  I  believe  that  we  could  not 
have  chosen  a  more  appropriate  venue.  We  are  right  across  the 
street  from  Al  Lang  Field — the  spring  training  home  of  the  St. 
Louis  Cardinals  and  the  Baltimore  Orioles — where  the  Reds  and 
the  Cards  will  take  the  field  in  just  a  couple  of  hours.  Moreover, 
we're  just  down  the  road  from  some  rather  tangible  evidence  of  the 
overprivileged  owners'  cartel  and  its  monopoly  power:  the  empty 
Sun  Coast  Dome.  [Applause.] 

They  are  sweeping  up  now,  I  guess,  from  last  night's  NCAA  bas- 
ketball game.  But  there  will  be  no  baseball  in  this  town  once  the 
Cards  and  the  Birds  fly  north  for  the  summer. 

Today's  hearing  will  focus  on  major  league  baseball's  decision  not 
to  name  a  new  commissioner  and  to  destroy — and  I  use  the  word 
advisedly — to  destroy  the  commissioner's  power  to  police  the  busi- 
ness of  major  league  baseball.  By  reason  of  the  new  restrictions  on 
the  commissioner,  the  commissioner  doesn't  become  much  more 
than  a  "lackey",  working  for  baseball,  rather  than  the  independent 
commissioner  that  we  have  known  over  the  years. 

In  the  face  of  those  actions,  I  believe  it  is  time  for  Congress  to 
decide  whether  the  owners  deserve  the  special  privilege  of  antitrust 
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immunity.  In  other  words,  why  should  baseball  be  exempt  from  the 
procompetition  laws  that  apply  to  all  other  professional  sports? 

At  this  subcommittee's  hearing  in  December  1992,  former  com- 
missioner Fay  Vincent  warned  us  that  "Only  a  strong  commis- 
sioner, acting  in  the  interest  of  baseball  and,  therefore,  the  public, 
can  protect  the  institution  from  the  selfish  and  myopic  attitudes  of 
the  owners." 

However,  today,  18  months  after  the  owners  deposed  Fay  Vin- 
cent, baseball  has  no  commissioner  and  no  plans  to  hire  one  until 
labor  negotiations  are  concluded.  Moreover,  despite  their  claims  to 
the  contrary,  the  owners  have  downgraded  the  job  dramatically. 
My  view  is  that  the  next  commissioner  will  be  nothing  more  than 
the  owners'  chief  of  staff,  just  a  "lackey"  doing  their  bidding,  taking 
their  orders  and  executing  their  directives. 

By  refusing  to  hire  a  new  commissioner,  and  by  downgrading 
that  job,  the  owners  have  broken  their  word  to  the  Congress  and 
breached  faith  with  the  fans.  The  owners'  justification  for  main- 
taining blanket  immunity  from  our  antitrust  laws  has  always  been 
a  reach,  but  this  action  clearly  represents  the  grasping  of  the  last 
straw. 

The  commissioner's  sweeping  authority  and  unparalleled  powers 
have  often  been  invoked  in  the  defense  of  baseball's  special  exemp- 
tion from  the  country's  fair  competition  laws.  That  authority  and 
those  powers  are  now  gone,  and  so  is  the  defense. 

There  are  some  who  would  argue  that  it  doesn't  matter  to  the 
fans  or  the  institution  whether  baseball  has  a  commissioner.  That's 
not  my  view,  but  it's  the  way  most  fans  view  it.  The  fact  is  that 
commissioners  have,  on  occasion,  taken  the  owners  on  in  order  to 
protect  the  best  interest  of  the  game.  For  example,  commissioners 
Kuhn  and  Vincent  ended  lockouts  by  ordering  the  spring  training 
camps  to  be  opened. 

Until  this  past  January,  baseball's  commissioners  could  take 
such  extraordinary  actions  under  their  power  to  act  in  the  "best  in- 
terest of  baseball."  Baseball's  first  commissioner.  Judge  Landis,  de- 
scribed it  as  the  power  to  "control  whatever  and  whoever  had  to  do 
with  baseball." 

It  is  clear  to  me  that  "Bud"  Selig  was  wrong  when  he  asserted 
in  a  recent  New  York  Times  article  that  the  best  interests  clause 
did  not  give  "the  commissioner  complete  authority  over  all  matters 
related  to  major  league  baseball." 

The  fact  is  the  Federal  courts  have  upheld  the  commissioner's 
right  to  determine  whether  any  act,  transaction  or  practice  is  not 
in  the  best  interests  of  baseball. 

In  the  1976  lawsuit  against  Bowie  Kuhn  for  blocking  the  sale  of 
Oakland  A's  players  Vida  Blue,  Rollie  Fingers,  and  Joe  Rudi,  the 
Seventh  Circuit  Court  of  Appeals  upheld  the  commissioner.  The 
court  found  that  the  commissioner  had  "broad  power  in  unambig- 
uous language"  to  take  such  extraordinary  actions.  It  was  this 
broad  grant  of  authority  that  baseball  gave  its  commissioner  that 
distinguished  it  from  the  other  professional  sports. 

Now  the  historic  baseball  commissioner's  office  is  simply  a  dis- 
tinction without  a  difference.  Specifically,  the  owners  have  amend- 
ed the  major  league  agreement  to  prohibit  the  commissioner  from 
taking  any  action  under  "the  best  interests  of  baseball"  authority 


on  matters  such  as:  labor  relations — which  has  been  a  principal 
area  of  concern — the  all-star  game,  the  championship  series,  and 
the  world  series;  they  have  denied  baseball  the  commissioner's  au- 
thority, with  respect  to  television  or  radio;  with  respect  to  expan- 
sion; with  respect  to  the  sale  or  transfer  of  a  club;  the  relocation 
of  a  club;  and  any  revenue-sharing  arrangements. 

What's  left?  A  high  salary  for  the  commissioner,  a  plush  lim- 
ousine, with  a  driver,  and  not  much  more. 

For  the  first  time,  since  the  Black  Sox  scandal,  the  owners  will 
now  exert  complete  control  on  matters  of  major  significance  to  the 
players,  the  cities,  the  fans,  and  the  institution  itself.  I  am  frank 
to  say,  this  is  an  astonishing  power  play  on  the  part  of  the  owners. 

First,  the  owners  have  determined  the  next  commissioner  will  be 
their  bargaining  agent  with  the  players.  Can  you  believe  that?  The 
commissioner  will  be  their  bargaining  agent.  This  is  a  complete 
break  with  the  past.  Commissioners  have  always  had  the  obligation 
and  the  authority  to  intervene  in  contentious  labor  disputes;  they 
could  side  with  management  or  with  the  players,  or  the  umpires, 
if  the  owners  took  an  unreasonably  hard  line.  Now  the  owners  have 
changed  the  job  and  made  it  impossible  for  a  commissioner  to  be 
impartial  where  labor  matters  are  concerned. 

Second,  the  next  commissioner  will  be  powerless  to  act  if  an 
owner  decides  to  move  locally  televised  games  to  pay  TV — which, 
as  you  know  some  have  already  done — or  if  an  owner  hikes  ticket 
prices,  which  practically  all  have  done,  or  ties  the  sale  of  regular 
season  tickets  to  other  events,  which  some  are  now  doing,  such  as 
exhibition  games. 

Let  me  be  clear.  Those  are  not  idle  threats.  This  year,  the  New 
York  Yankees  fans  were  barely  saved  from  losing  free  TV  coverage 
of  their  local  games  by  a  last  minute  deal  that  kept  50  games  on 
free  TV,  but  the  others  are  on  pay  TV.  Already,  twice  that  many 
Yankee  games  are  available  only  on  cable  TV.  Obviously,  it  could 
have  been  worse. 

According  to  the  New  York  Post,  the  Texas  Rangers  and  Florida 
Marlins  have  tied  the  sale  of  opening  day  tickets  to  other  tickets 
for  exhibition  and  night  games.  That  kind  of  deal  increases  the  cost 
of  tickets  for  the  fans  and  forces  them  to  buy  tickets  they  may  not 
want. 

It  is  clear  to  me  that  a  commissioner  with  authority  could  have 
stopped  those  deals,  but  now  we  will  never  know  because  the  next 
commissioner  won't  have  the  authority  to  try  to  block  deals  that 
hurt  the  fans. 

Third,  the  owners  have  eliminated  the  commissioner's  power  to 
block  a  franchise  move.  According  to  Fay  Vincent,  the  significance 
of  baseball's  antitrust  immunity  is  that  it  permits  "the  commis- 
sioner to  prevent  the  *  *  *  transfer  of  a  franchise  when  the  move 
is  not  in  the  best  interests  of  baseball."  Now  the  decision  whether 
a  team  goes  or  stays  will  be  made  exclusively  by  the  owners,  who 
are  under  no  obligation  to  take  into  account  the  best  interests  of 
the  players,  the  cities,  or  the  fans. 

Finally,  the  owners  have  given  themselves  blanket  authority  to 
remove  a  commissioner  for  reasons  of  "incapacity".  Now,  that's 
pretty  interesting  because  the  term  "incapacity"  is  not  defined.  All 
the  owners  have  to  do  is,  through  their  handpicked  executive  coun- 


cil,  to  decide  when  a  commissioner  is  "incapacitated".  There  can  be 
any  basis  whatsoever  for  it;  no  definition. 

The  owners  have  just  given  themselves  the  right  to  fire  any  com- 
missioner who  crosses  them.  So  much  for  their  promises  to  appoint 
a  strong,  independent  commissioner. 

In  my  view,  any  slim  justification  that  baseball  might  have  had 
for  keeping  the  extraordinary  privilege  of  antitrust  immunity  was 
lost  when  they  gutted  the  commissioner's  office.  It  has  been  said 
that  baseball  as  an  institution  occupies  a  niche  just  below  belief  in 
God  and  respect  for  motherhood.  Now,  that  may  be  going  a  little 
far.  But  baseball  is  our  national  pastime  that  is  enjoyed  by  millions 
of  fans  each  year.  My  view  is  that  Congress  should  move  to  reclaim 
our  national  pastime  for  the  fans  before  the  barons  of  baseball  be- 
come too  cozy,  too  comfortable,  and  too  cocky  with  their  newly  ac- 
quired powers.  [Applause.] 

There  is  one  man  in  the  audience  that  I  would  like  to  introduce. 
He  comes  from  my  State  and  he  was  a  great  player  in  his  time. 
George  "Shotgun"  Shuba,  will  you  stand  and  take  a  bow?  [Ap- 
plause.] 

Another  fellow  in  the  audience  who  didn't  play  much  baseball 
but  has  some  impact  on  it,  George  Steinbrenner  is  with  us,  I  un- 
derstand. [Applause.] 

We  have  the  two  Florida  Senators  with  us  at  the  moment.  I 
know  each  of  them  has  a  statement,  which  I  hope  will  be  relatively 
brief.  But  they  certainly  have  been  very  much  involved  in  trying 
to  help  me  get  this  bill  through  the  U.S.  Senate. 

Senator  Bob  Graham,  my  good  friend. 

STATEMENT  OF  HON.  BOB  GRAHAM,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  FLORIDA 

Senator  Graham.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  we  appreciate  your  holding  this  series  of  hearings 
on  the  antitrust  exemption  in  baseball,  and  particularly  being  here 
this  morning  in  St.  Petersburg.  This  is  a  community  which,  as  you 
can  tell  from  the  interest  here  today,  is  deeply  committed  to  having 
major  league  baseball  after  April  4  in  future  years. 

Mr.  Chairman,  major  league  baseball's  antitrust  exemption  and 
the  powers  of  the  commissioner  have  been  historically  linked. 
Three  important  dates  in  the  history  of  baseball  were  1919,  1920, 
and  1922.  In  1919,  the  most  severe  stain  on  the  integrity  of  base- 
ball occurred  with  the  Black  Sox  scandal  during  that  year's  world 
series.  That  event  led  directly  to  the  appointment  of  baseball's 
strongest  commissioner.  Judge  Landis. 

Judge  Landis,  from  1920,  for  almost  a  quarter  of  a  century,  was 
the  dominant  figure  not  only  in  major  league  baseball  but  also  in 
professional  sports  in  America. 

In  1922,  the  U.S.  Supreme  Court,  in  considering  a  case  involving 
labor-management  relations,  ruled  that  baseball  was  not  a  busi- 
ness, that  it  was  an  exhibition,  and  therefore  not  covered  by  the 
basic  definition  of  the  Sherman  Antitrust  Act.  From  that  point  for- 
ward, baseball  has  been  exempt  from  antitrust  control. 

I  believe  that  those  events  are  linked  not  only  in  history  but  also 
in  terms  of  their  legality,  that  it  was  the  existence  of  a  strong  com- 
missioner and  not,  I  think,  coincidentally  a  strong  commissioner 


who  came  out  of  the  Federal  judiciary,  to  the  court's  opinion  2 
years  later  that  major  league  baseball  was  not  a  business.  So  the 
issue  of  the  power  of  the  commissioner's  office  is  intertwined  with 
the  question  of  whether  there  should  be  a  continuation  of  the  anti- 
trust exemption. 

The  purpose  of  the  hearing  today  is  to  explore  that  relationship. 
This  will  be  the  first  hearing  of  the  Congress  since  the  new  powers 
of  the  commissioner  were  installed  earlier  this  year.  I  appreciate 
the  opportunity  that  you're  going  to  give  us  to  discuss  the  powers 
of  the  commissioner  on  issues  such  as  expansion,  relocation,  the  re- 
lationship with  players,  the  relationship  with  radio  and  television, 
and  the  other  questions  which  arise  within  the  context  of  major 
league  baseball's  antitrust  exemption. 

Mr.  Chairman,  I  appreciate  the  hospitality  of  the  city  of  St.  Pe- 
tersburg and  this  community  in  hosting  this  hearing,  and  I  thank 
you  for  coming  to  St.  Petersburg.  [Applause.] 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Graham. 

Senator  Connie  Mack. 

STATEMENT  OF  HON.  CONNIE  MACK,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  FLORIDA 

Senator  Mack.  Thank  you,  Mr.  Chairman,  for  your  willingness  to 
hold  this  hearing  today  in  St.  Petersburg.  Let  me  also  thank  all  of 
you  for  coming  out  and  participating  today. 

In  simply  introducing  some  folks,  I  think  it  might  be  appro- 
priate— there's  a  fellow  in  the  audience,  and  usually  the  umpires 
don't  get  a  lot  of  attention,  but  there's  a  fellow  by  the  name  of  Bill 
Kennimen  seated  in  the  second  row.  Bill,  I  wonder  if  you  would 
stand  up,  please. 

As  I  understand  it.  Bill  is  an  American  League  umpire,  and  he 
was  behind  the  plate  when  Roger  Maris  hit  his  61st  home  run,  so 
I'm  sure  that's  a  memory  that  is  etched  in  your  mind.  I'm  glad 
you're  with  us  this  morning. 

In  a  few  hours,  at  about  1:05  p.m.,  a  few  thousand  excited  base- 
ball fans  will  pack  Al  Lang  Stadium  behind  us  to  witness  another 
installment  in  the  annual  rite  of  spring  training. 

For  over  100  years,  the  game's  greatest  have  made  the  annual 
trip  to  Florida  to  begin  the  long  road  to  the  world  series.  This  State 
has  an  historic  passion  for  baseball.  We  now  have  the  Marlins,  and 
they've  had  a  great  first  year.  Believe  me,  we  can  accommodate 
more  teams. 

The  rest  of  the  sports  world  is  recognizing  something  that  base- 
ball, I  hope,  will  not  forget  and  ignore:  this  is  a  great  sports  State. 
We  now  have  three  professional  football  teams,  two  hockey  fran- 
chises— including  the  Tampa  Bay  Lightning,  which  is  setting  NHL 
attendance  records — two  NBA  franchises,  the  NCAA  regionals  in 
basketball,  not  to  mention  spring  training.  We  have  "Shaq"  and 
Shula,  and  this  spring,  a  baseball  upstart  named  "Michael". 

Over  the  next  few  hours  we'll  talk  about  the  future  of  the  game, 
its  direction  and  its  goals.  We'll  agree  on  some  points;  we'll  dis- 
agree on  others.  We'll  discuss  the  future  of  the  commissioner's  of- 
fice and  we'll  hear  opinions  whether  redefining  the  job  will  have  a 
positive  or  negative  impact  on  the  game.  We  may  get  into  labor 


agreements,    realignment,    and   television    contracts.    I'm   certain 
someone  will  throw  in  a  comment  or  two  about  expansion. 

Most  certainly,  we  will  discuss  whether  the  antitrust  exemption 
baseball  has  enjoyed  for  72  years  should  be  lifted.  I  believe  it 
should.  It's  my  strongest  conviction  that  the  free  market  discipline 
that  propelled  America  to  greatness  can  help  strengthen  the  game 
we  all  love.  I  fear  that  the  antitrust  exemption  prevents  that  from 
happening. 

Allowing  the  free  market  to  work  in  baseball,  without  the  legal 
shield  of  an  outdated  antitrust  exemption,  could  mean  more  base- 
ball in  more  cities  for  more  fans  and  more  kids  to  enjoy. 

I'm  concerned  about  where  tomorrow's  fans  will  come  from.  As 
the  NBA  and  NFL  grow  in  popularity,  will  today's  kids — ^tomor- 
row's fans — follow  baseball?  Will  today's  moves  for  television  rat- 
ings harm  building  tomorrow's  fan  base?  It's  tough  for  a  kid  to  get 
excited  over  a  world  series  game  that  runs  until  midnight. 

We'll  have  a  good  discussion  and  some  debate,  but  when  1:05 
rolls  around,  we'll  all  understand  why  we're  here.  I  love  this  game. 
It's  part  of  my  family  heritage  and  I'm  proud  of  that.  I  want  to  see 
it  grow  and  I  want  to  see  it  prosper.  I  want  to  see  kids  go  to  the 
park  and  dream  that  they're  the  ones  who  will  one  day  win  the  se- 
ries on  a  home  run  shot  to  right  field.  Howard,  you  might  say  left 
field:  I  would  say  right  field.  [Laughter.] 

Well,  we'll  settle  tor  deep  center. 

Senator  Metzenbaum.  That's  a  funny. 

Senator  Mack.  Baseball  has  earned  the  right  to  be  America's 
pastime.  I  want  to  make  certain  it  remains  an  important  part  of 
America's  future. 

Again,  thank  you,  Mr.  Chairman,  for  holding  this  hearing. 

Senator  Metzenbaum.  Thank  you. 

[The  prepared  statement  of  Senator  Connie  Mack  follows:] 

Prepared  Statement  of  Senator  Connie  Mack 

Welcome  to  Florida.  In  a  few  hours,  at  about  1:05,  a  few  thousand  thrilled  base- 
ball fans  will  pack  Al  Lang  stadivim  behind  us  to  witness  another  installment  in 
the  annual  rite  of  Spring  Training. 

For  over  100  years,  the  game's  greatest  have  made  the  annual  trip  to  Florida  to 
begin  the  long  nde  to  The  World  ^ries.  This  state  has  an  historic  passion  for  base- 
baS.  We  now  have  the  Marlins  and  they've  had  a  great  first  year.  And  believe  me, 
we  can  accomodate  more  teams. 

The  rest  of  the  sports  world  is  recognizing  something  that  baseball,  I  hope,  will 
not  forget.  This  is  a  great  sports  state.  We  now  have  three  professional  football 
teams,  two  hockey  franchises — including  the  Tampa  Bay  Lightning  which  is  setting 
NHL  attendance  records — two  NBA  franchises— and  the  NCAA  regionals  in  basket- 
ball— not  to  mention  spring  training.  We  have  Shaq  and  Shula  and,  this  spring,  a 
baseball  upstart  named  Michael. 

Over  the  next  few  hovu-s,  we'll  talk  about  the  future  of  the  game;  its  direction  and 
its  goals.  Well  agree  on  some  points,  we'll  disagree  on  others. 

We'U  discuss  the  future  of  the  commissioner's  office  and  well  hear  opinions 
whether  redefining  the  job  will  have  a  positive  or  negative  impact  on  the  game.  We 
may  get  into  labor  agreements,  realignment,  and  television  contracts.  I'm  certain 
someone  will  throw  in  a  comment  or  two  about  expansion. 

And,  most  certainly,  well  discuss  whether  the  antitrust  exemption  baseball  has 
eryoyed  for  72  years  should  be  lifted.  I  beheve  it  should.  In  my  strongest  sense  of 
convictions,  I  believe  the  free  market  discipline  that  has  propelled  America  to  great- 
ness, can  help  strengthen  the  game  we  all  love.  I  fear  the  antitrust  exemption  pre- 
vents that  fix)m  happening. 

Allowing  the  free  market  to  work  in  baseball — without  the  legal  shield  of  an  out- 
dated antitrust  exemption — could  mean  more  baseball  in  more  cities  for  more  fans 


and  more  kids  to  eiyoy.  I'm  concerned  about  where  tomorrow's  fans  will  come  from. 
As  the  NBA  and  NFL  grow  in  popularity,  will  today's  kids — tomorrow's  fans — follow 
baseball?  Will  today's  moves  lor  television  ratings,  harm  building  tomorrow's  fan 
base?  It's  tough  for  a  kid  to  get  excited  over  a  World  Series  that  runs  til  midnight. 

Well  have  a  good  discussion  and  some  debate.  But  when  1:05  roUs  around,  well 
all  understand  why  we're  here.  I  love  this  game.  It's  part  of  my  family  heritage  and 
I'm  proud  of  that.  I  want  to  see  it  grow,  I  want  to  see  it  prosper.  I  want  to  see  kids 
go  to  the  park  and  dream  that  they're  the  ones  who  will  one  day  win  the  Series 
on  a  home  run. 

Baseball  has  earned  the  right  to  be  America's  pastime.  I  want  to  make  certain 
it  remains  an  important  part  of  our  futvire. 

I  must  say  that  senatorial  hearings  don't  normally  involve  ap- 
plause, but  you're  such  an  enthusiastic  crowd,  I  figure  what  the 
heck. 

Our  first  panel  of  witnesses — We  have  four  people  at  the  table 
who  wish  to  be  heard  very  briefly.  The  first  is  Congressman  C.W. 
Bill  Young,  one  of  the  Congressmen  from  Florida.  We  are  happy  to 
have  you  here  with  us. 

STATEMENT  OF  HON.  C.W.  BILL  YOUNG,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  FLORIDA 

Representative  Young.  Senator  Metzenbaum,  Mr.  Chairman, 
thank  you  very  much.  We  appreciate  the  fact  that  you're  here,  and 
we  welcome  you  to  St.  Petersburg,  the  city  that  I  have  the  great 
honor  to  represent  in  the  halls  of  the  U.S.  Congress. 

You  mentioned  the  fact  that  the  Orioles  and  the  Cardinals  have 
their  spring  training  here.  St.  Petersburg  has  a  long  history  in 
baseball.  Not  only  the  Orioles  and  the  Cardinals,  but  the  Mets 
have  trained  here,  the  Yankees  have  trained  here,  and  the  Phillies 
train  in  Clearwater,  just  to  our  north,  with  the  Blue  Jays  in  Dun- 
edin.  St.  Petersburg  and  the  Tampa  Bay  area  has  a  tremendous 
history  in  baseball. 

We  think  the  fact  that  you're  here  is  an  acknowledgment  of  that, 
the  fact  that  St.  Petersburg  is  a  major  player  when  it  comes  to 
baseball. 

Now,  we  want  to  be  a  major  player  when  the  real  games  are 
played — not  just  the  spring  training  games,  but  the  real  games,  the 
professional  games,  the  ones  that,  as  Senator  Mack  said,  lead  us 
to  the  world  series. 

This  weekend  here  in  St.  Petersburg  the  first  two  rounds  on  the 
road  to  the  final  four  in  basketball  were  played,  with  record  attend- 
ance. As  has  been  mentioned,  the  Lightning,  a  fairly  new  hockey 
team,  played  here  in  St.  Petersburg  at  the  Thunder  Dome,  setting 
NHL  attendance  records  all  over  the  country.  No  one  else  draws 
the  kind  of  attendance  that  the  Lightning  are  getting,  despite  the 
fact  that  they  are  a  new  team. 

Back  in  December  of  1992,  you  gave  me  the  honor  of  testifying 
before  your  committee  in  Washington.  At  that  time  I  presented  a 
quite  lengthy  statement  on  my  concerns  about  baseball  and  how 
baseball  was  managed,  and  I  will  not  bore  you  with  those  details 
again. 

I  would  like  to  say  however;  that  we  are  prepared  in  St.  Peters- 
burg to  be  a  good  neighbor.  This  community  is  united  in  most  ways 
to  the  Tampa  Bay  area  community.  When  it  comes  to  baseball,  we 
are  totally  united.  We  want  a  team  here. 
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You  know,  we've  been  a  bridesmaid  many  times.  In  the  last  12 
or  13  years,  we've  been  a  bridesmaid  on  at  least  seven  different  oc- 
casions, when  we  thought  we  were  getting  close  to  having  a  base- 
ball franchise  in  St.  Petersburg,  but  somehow  it  just  didn't  work 
out.  While  the  old  saying  goes,  "Always  the  bridesmaid,  never  the 
bride,"  we  were  almost  the  bride  the  last  time  around,  when  the 
owner  of  the  San  Francisco  Giants  made  a  deal  to  come  to  St.  Pe- 
tersburg. Boy,  we  were  prepared  to  celebrate.  But  something  hap- 
pened along  the  way  and  the  bride  was  left  standing  at  the  alter, 
when  the  groom  didn't  show  up.  The  groom  stayed  back  in  San 
Francisco,  although  my  understanding  is  that  the  owner  of  that 
team  wanted  to  come  to  St.  Petersburg.  So  our  record  is  sort  of 
spotty. 

But  we  have  a  beautiful  dome.  It's  called  the  Thunder  Dome.  It 
has  a  large  capacity.  We  are  prepared  to  put  at  least  43,000  people 
in  there  for  baseball  games. 

Yesterday  I  watched  a  game  on  television,  and  it  had  a  long  rain 
delay.  There  won't  be  any  rain  delays  in  the  Thunder  Dome.  There 
won't  be  any  games  rained  out.  We  want  to  help  you  and  we  want 
you  to  help  us  make  sure  that  major  league  baseball  comes  to  St. 
Petersburg. 

A  closing  thought.  I  would  like  to  make  this  point — and  I  said 
this  to  your  committee  at  the  other  hearing.  The  way  I  look  at 
baseball  is  that  the  teams  in  our  free  enterprise  system  belong  to 
the  owners;  there's  no  doubt  about  that.  But  the  game  of  baseball 
belongs  to  all  of  America,  not  just  the  owners,  who  have  such  a 
magnificent  record  in  entertaining  the  American  public. 

Mr.  Chairman,  before  I  turn  the  microphone  back  to  my  col- 
leagues here  at  the  table,  I  want  to  tell  you,  as  I  said  before,  that 
the  community  is  united.  Pinellas  County  commissioner.  Chuck 
Rainey  and  the  other  members  of  the  county  commission,  have 
been  extremely  helpful  in  our  efforts.  Mayor  Dave  Fischer,  who  is 
here,  and  city  council  members,  Bob  Stewart,  and  Connie  Kone, 
have  all  been  tremendous.  Local  officials,  local  people,  local  civic 
groups,  all  are  behind  this  tremendously  united  effort. 

What  I  want  to  do  now,  Mr.  Chairman,  if  I  might,  is  make  a 
presentation  to  you.  I  think  I  can  sum  up  exactly  what  we're  talk- 
ing about  here.  I  want  to  present  you  with  this  T-shirt.  You  see  it 
says,  Tampa  Bay,  if  you  build  it,  they  will  come,  eventually.  [Ap- 
plause.] 

[The  prepared  statement  of  Representative  Young  follows:] 

Prepared  Statement  of  Representative  C.W.  Bill  Young 

Mr.  Chairman,  I  want  to  welcome  you  and  the  members  of  the  Committee  to  St. 
Petersburg  this  morning.  As  you  will  see  throughout  the  day,  the  people  of  St.  Pe- 
tersburg and  the  entire  Tampa  Bay  area  have  made  a  significant  investment  of 
their  time,  energy  and  financial  resources  to  bring  Major  League  Baseball  to  our 
community. 

You  need  only  look  down  the  road  at  the  Thunderdome,  which  is  a  state  of  the 
art  athletic  facility,  to  see  that  we  are  serious  about  our  interest  in  baseball.  As  I 
said  in  testimony  before  your  Committee  in  December  1992,  St.  Petersburg  has  a 
long  and  proud  baseball  history.  Throughout  spring  training,  it  has  become  the  cen- 
ter of  activity  fro  professional  baseball. 

For  the  past  16  years,  our  city  has  made  a  good  faith  effort  to  meet  all  the  re- 
quirements of  Major  League  Baseball  to  bring  a  franchise  here  permanently.  We 
have  demonstrated  great  fan  interest  in  the  game,  received  a  record  number  of  sea- 


son  ticket  commitments,  and  built  a  great  facility  that  is  ready  to  be  the  home  for 

All  we  ask  of  Major  League  Baseball  in  return  is  a  good  faith  effort  on  their  part 
to  make  a  firm  commitment  that  would  end  the  agonizing  wait  for  the  many  base- 
ball fans  in  the  Tampa  Bay  area  and  take  the  final  step  that  will  bring  professional 
baseball  to  the  Thunderdome. 

On  behalf  of  the  people  of  St.  Petersburg,  it  is  our  hope  that  one  day  soon,  when 
spring  training  ends  and  opening  day  arrives,  that  the  excitement  of  Major  League 
Baseball  will  no  longer  be  leaving  St.  Petersburg  but  will  just  be  beginning. 

Mr.  Chairman,  thank  you  for  your  continuing  interest  in  St.  Petersburg  and  our 
quest  to  become  full  time  partner  in  our  great  national  pastime. 

Senator  Metzenbaum.  That  was  a  darned  good  movie,  too. 
[Laughter.] 

Our  next  witness  is  the  Mayor  of  St.  Petersburg,  the  Honorable 
David  J.  Fischer. 

STATEMENT  OF  HON.  DAVID  J.  FISCHER,  MAYOR  OF  ST. 

PETERSBURG,  FL 

Mayor  Fischer.  Thank  you,  sir,  and  thank  you,  Senator  Metzen- 
baum, Senators  Graham  and  Mack,  for  taking  time  out  of  your 
busy  schedules  to  come  to  St.  Petersburg  today.  I  also  want  to 
thank  Congressmen  Young  and  Bilirakis  for  coming  down,  also, 
and  to  State  Senator  Chuck  Crist.  We  appreciate  all  the  support 
that  you're  giving  us  in  our  efforts. 

By  the  way,  Senator  Metzenbaum,  we  did  change  the  name  from 
the  Sun  Coast  Dome  to  the  Thunder  Dome  last  fall.  That  is  why 
everybody  is  calling  it  the  Thunder  Dome  today. 

It  has  also  been  mentioned  that  yes,  we  did  set  records  this 
weekend  for  the  basketball  tournament,  and  it  has  been  mentioned 
that  we  set  records  for  the  National  Hockey  League  with  the  Light- 
ning. We  also  set  the  record  for  tennis,  with  the  Davis  Cup  here, 
and  we  have  set  the  records  for  arena  football.  So  every  sport  that 
has  touched  that  stadium  has  set  attendance  records. 

The  thread  of  baseball  is  woven  into  St.  Petersburg's  heritage. 
We  celebrate  a  long  and  glorious  tradition  with  baseball  that  actu- 
ally began  with  one  of  my  predecessors,  former  St.  Petersburg 
Mayor  Al  Lang,  a  stadium  you  may  visit  this  afternoon.  It  was  Al 
Lang  who,  in  1914,  brought  the  first  major  league  team  to  Florida 
for  spring  training  when  he  convinced  the  St.  Louis  Browns'  man- 
ager, Branch  Rickey,  to  send  his  team  to  St.  Petersburg  to  train  be- 
neath the  Florida  sunshine.  Since  then,  7  other  teams  have  trained 
in  St.  Petersburg  during  78  spring  seasons,  including  2  present 
franchises,  of  course,  the  St.  Louis  Cardinals  and  the  Baltimore 
Orioles.  Eighteen  professional  ball  clubs  now  train  in  Florida,  and 
more  than  a  third  of  them  are  here  in  Tampa  Bay. 

St.  Petersburg  not  only  introduced  the  State  to  major  league 
baseball,  but  it  continues  the  tradition  in  many  ways.  The  National 
Association  of  Professional  Baseball  Leagues  moved  its  head- 
quarters to  St.  Petersburg  in  1973.  The  Major  League  Baseball 
Plavers  Alumni  Association  moved  its  headquarters  here  in  1989, 
and  each  spring  holds  its  annual  alumni  reunion  in  St.  Petersburg. 

Senator  Metzenbaum.  Excuse  me.  We  do  have  other  witnesses, 
and  Congressman  Bunning  has  to  catch  a  noon  plane,  so  I  would 
ask  you  all  to  try  to  accelerate,  within  reason. 

Mayor  FISCHER.  OK;  I  would  be  happy  to  do  that. 
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I  will  conclude,  then,  and  just  say  that  our  market  is  the  largest 
market  available  today  in  the  country,  other  than  the  major  league 
baseball  franchises,  and  we  would  be  ranked  16th  in  there. 

We  are  ready.  We've  had  teams  look  at  us  before. 

One  statement  was  made  by  the  vice  president  of  the  Chicago 
White  Sox,  when  they  looked  at  St.  Petersburg  but  ended  up  stay- 
ing in  Chicago.  He  said,  "It  is  the  greatest  opportunity  in  baseball 
since  Walter  O'Malley  took  the  Dodgers  west  to  Los  Angeles." 

So  I  want  to  thank  you  for  coming  here  today  and  assisting  us. 
We  appreciate  it  very  much. 

[The  prepared  statement  of  Mayor  Fischer  follows:] 

Prepared  Statement  of  Mayor  David  J.  Fischer 

The  thread  of  baseball  is  woven  into  St.  Petersburg's  heritage.  We  celebrate  a  long 
and  glorious  tradition  with  baseball  that  actually  began  with  one  of  my 
predeccessors,  former  St.  Petersburg  Mayor  Al  Lang. 

It  was  Al  Lang  who,  in  1914,  brought  the  first  Major  League  team  to  Florida  for 
spring  training  when  he  convinced  St.  Louis  Browns  manager  Branch  Rickey  to 
send  his  team  to  St.  Petersburg  to  train  beneath  the  Florida  sunshine. 

Since  then,  seven  other  teams  have  trained  in  St.  Petersburg  during  78  spring 
seasons,  including  two  present  franchises — ^the  St.  Louis  Cardinals  and  the  Balti- 
more Orioles. 

Eighteen  professional  ballclubs  now  train  in  the  state  of  Florida — more  than  a 
third  of  them  here  in  Tampa  Bay. 

St.  Petersburg  not  only  introduced  the  state  to  Major  League  Baseball,  but  it  con- 
tinues the  tradition  in  many  ways: 

•  The  National  Asssociation  of  Professional  Baseball  Leagues  moved  its  head- 
quarters to  St.  Petersburg  in  1973. 

•  The  Major  League  Baseball  Players  Alumni  Association  moved  its  headquarters 
here  in  1989,  and  each  spring,  holds  its  annual  alumni  reunion  in  St.  Peters- 
burg. 

•  The  city's  minor  league  franchise,  the  St.  Petersburg  Cardinals,  continues  to 
break  Florida  State  League  attendance  records  each  year. 

With  such  a  strong  tradition  of  baseball  here  in  St.  Petersburg,  it  is  understand- 
able why  the  two  million  residents  of  the  Tampa  Bay  area  are  eager  to  host  a  major 
league  baseball  franchise  year-round.  And  in  this  region's  piirsuit: 

•  We  have  constructed  St.  Petersburg's  ThunderDome,  a  state-of-the-art  home  for 
a  professional  baseball  franchise,  which  opened  in  1990  and  is  ready  and  wait- 
ing for  baseball.  While  the  ThunderDome  is  currently  enjo5dng  enormous  suc- 
cess as  home  to  the  Tampa  Bay  Lightning  NHL  franchise,  the  world  champion 
Tampa  Bay  Storm  Arena  Football  team,  and  dozens  and  dozens  of  other  events, 
it  echoes  without  the  presence  of  a  Major  Laegue  baseball  franchise. 

•  We  can  deliver  more  fans  than  any  other  market  not  presently  served  by  Major 
League  Baseball  with  2  million  baseball  fans  within  tiie  immediate  Tampa  Bay 
metro  area,  and  4.4  million  within  a  two  hour  drive. 

•  The  11-county  market  area  is  the  nation's  16th  largest  media  market,  consider- 
ably lairger  han  many  markets  that  are  already  home  to  Major  League  Baseball. 

•  Similarly,  with  this  giant  market  size  comes  the  buying  income  and  corporate 
support  necessary  to  support  and  sustain  a  successful  M^or  League  Baseball 
franchise  in  one  of  the  strongest  markets  of  the  southeast. 

•  Fans  throughout  Tampa  Bay  have  shown  their  commitment  to  the  sport,  by 
purchasing  30,000  season  ticket  reservations  for  baseball.  These  fans,  like  the 
rest  of  us  here  in  Tampa  Bay,  continue  to  wait  while  forces  in  baseball  again 
begin  to  debate  possible  future  expansion. 

Our  suitability  as  a  market  for  professional  baseball  and  subsequent  pursuits  for 
a  franchise  have  been  well  documented.  Since  our  city's  decision  to  construct  a  base- 
ball stadium  in  1986,  we  were  a  favorite  for  an  expansion  franchise,  and  wooed  by 
owners  from  the  Chicago  White  Sox,  Seattle  Mariners  and  last  year  by  the  San 
Francisco  Giants. 
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All  of  these  numbers  and  past  efforts  to  attract  baseball  translate  into  an  enor- 
mous potential  for  the  major  leagues  here  in  the  Tampa  Bay  market.  During  the 
Chicago  White  Sox's  negotiations  to  move  to  St.  Petersburg  in  1988,  former  market- 
ing vice  president  Mike  McClure  summed  up  the  Tampa  Bay  opportunity  like  this: 
"It  is  the  greatest  opportunity  in  baseball  since  Walter  O'Malley  took  the  Dodgers 
west  to  Los  Angeles. 

In  summary,  I  would  like  to  pick  up  where  former  Mayor  Al  Lang  left  off,  and 
see  to  it  that  Tampa  Bay  is  soon  home  to  its  own  M^or  League  Baseball  franchise 
all  year  round.  Speaking  for  the  people  of  Tampa  Bay,  who  deserve  America's  pas- 
time in  this  worthy  market,  I  ask  for  your  assistance. 

Senator  Metzenbaum.  Thank  you  very  much. 
Our  next  witness  is  State  Senator  Charles  J.  Crist,  Jr.  We're 
happy  to  have  you  with  us,  sir. 

STATEMENT  OF  HON.  CHARLES  J.  CRIST,  JR.,  MEMBER  OF  THE 
STATE  SENATE  FROM  THE  STATE  OF  FLORIDA 

Representative  Crist.  Thank  you,  Mr.  Chairman,  Senators.  It's 
good  to  have  you  here,  Senator  Mack  and  Senator  Graham. 

Having  served  as  chairman  of  Senator  Mack's  Baseball  Antitrust 
Advisory  Team,  and  having  previously  worked  as  general  counsel 
to  the  National  Association  of  Professional  Baseball  Leagues,  it  is 
a  great  honor  for  me  to  speak  to  you  today.  I  thank  you  for  taking 
the  time  to  come  to  Florida  and  with  us. 

As  a  member  of  the  Florida  Senate,  who  represents  a  large  por- 
tion of  the  Tampa  Bay  area,  I  introduced  a  memorial  this  year  to 
urge  the  Congress  to  remove  baseball's  antitrust  exemption.  Just 
last  Wednesday,  this  memorial  was  unanimously  adopted  and,  ob- 
viously, therefore,  included  support  from  every  comer  of  our  State, 
from  Miami  to  Pensacola,  and  from  Tampa  Bay  to  Jacksonville. 

I  would  like  to  take  this  opportunity  to  read  this  brief  memorial 
to  you  now: 

Senate  Memorial  2664.  WHEREAS,  a  number  of  potential  baseball  markets  in 
Florida  have  been  treated  with  indifference  regarding  their  hopes  and  dreams  for 
a  ftiture  with  major  league  baseball; 

And  WHEREAS  the  State  of  Florida  can  effectively  support  three  major  league 
baseball  teams; 

WHEREAS,  the  exemption  from  antitrust  laws  for  major  league  baseball  has  been 
used  to  protect  major  league  baseball. 

And  WHEREAS  this  exemption  that  is  provided  for  major  league  baseball  is  con- 
trary to  the  basic  interests  of  baseball  fans. 

And  WHEREAS,  the  basic  interests  of  the  fans  would  be  served  if  free  market 
competition  were  allowed  to  work. 

And  WHEREAS  the  United  States  Senate  held  hearings  in  1993  on  the  antitrust 
exemption  status  for  major  league  baseball,  and  since  those  hearings  major  league 
baseball  has  done  little  to  address  the  concerns  that  were  expressed,  on  issues  such 
as  expansion,  league  finances,  the  unoccupied  commissioner's  office,  a  potential 
labor  lockout,  and  minor  league  disputes  are  all  on  the  table,  unaddressed  and  unre- 
solved; 

WHEREAS  the  public  has  tried  to  redress  grievances  through  the  judicial  system, 
but  when  National  League  President  Bill  White  was  subpoenaed,  the  pubhc  was 
told  by  the  courts  that  the  antitrust  exemption  put  Mr.  White  out  of  reach  of  the 
subpoena. 

NOW,  THEREFORE,  BE  IT  RESOLVED  by  the  Senate  of  the  State  of  Florida, 
that  the  Congress  of  the  United  States  is  urged  and  requested  to  pass  pending  legis- 
lation, introduced  by  Senator  Howard  Metzenbaiun  and  Senator  Connie  Mack,  and 
supported  by  Senator  Bob  Graham,  to  revoke  the  exemption  from  Federal  antitrust 
law  for  major  league  baseball. 

Senators  I  believe  that  this  resolution  clearly  indicates  the  uni- 
versal call  for  fundamental  fairness  in  baseball,  and  baseball's  ad- 
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herence  to  the  free  market  system,  a  call  that  cuts  across  party 
lines,  geographic  boundaries,  and  parochial  interests. 

Thank  you  again  for  being  with  us. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Crist. 

We  are  very  pleased  to  have  with  us  Congressman  Bilirakis  a 
Congressman  from  this  State. 

STATEMENT  OF  HON.  MICHAEL  BILmAKIS,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  FLORIDA 

Representative  BiLlRAKlS.  Thank  you,  sir. 

The  Chairman,  I,  too,  wanted  to  thank  you  and  my  Florida  Sen- 
ators for  this,  my  second  opportunity  to  testify  before  this  sub- 
committee on  the  matter  of  baseball's  antitrust  exemption. 

I  believe  all  the  arguments  I  presented  previously  to  the  sub- 
committee are  still  valid,  as  they  have  been  for  many  years.  There 
is  simply  no  legal  justification  for  the  current  exemption  and,  fur- 
thermore, the  status  quo  does  not  serve  the  public  interest. 

Instead,  I  believe  the  American  public  and  baseball  fans  every- 
where should  know  that  those  who  argue  in  favor  of  the  exemption 
are  really  arguing  in  favor  of  special  privilege.  They  are  arguing 
that  they  deserve  to  be  above  the  law,  and  that  their  personal  fi- 
nances should  be  protected  from  legal  assault.  This  is  a  bankrupt 
argument,  and  I  think  they  know  it. 

So,  instead  of  justifying  the  exemption  for  their  own  sakes,  over 
the  past  year,  Mr.  Chairman,  a  coordinated  effort  has  been 
launched  to  involve  the  minor  leagues  in  this  issue.  The  argument 
is  being  seriously  raised  in  Washington  that  we  can't  take  the 
major  league  exemption  away,  or  we  will  fatally  wound  the  minor 
league  system.  In  response  to  this  argument,  I  would  quote  Gen- 
eral McAulliffe  at  the  Battle  of  the  Bulge,  when  he  was  asked  to 
surrender  by  the  Germans.  He  said,  simply,  "Nuts."  And  I  say  sim- 
ply "Nuts". 

Furthermore,  I  would  urge  this  subcommittee  to  look  carefully  at 
the  1990  professional  baseball  agreement.  You  will  find  that  in  this 
agreement  major  league  baseball  cut  funding  for  the  minor  leagues 
and  required  costly  stadium  improvements,  funding  which  is  often 
sought  from  local  and  state  taxpayers.  In  other  words,  the  cost  of 
the  exemption  is  being  paid  not  by  the  owners,  but  by  the  fans  and 
local  communities. 

In  addition,  I  think  it  is  evident  that  the  exemption  locks  in  the 
minor  league  system  and  its  players  to  serve  only  one  master — the 
present  major  leagues.  Major  league  baseball  has  virtually  every 
decent  player  who  is  old  enough  to  shave  under  contract  for  6V2 
years.  If  that's  not  a  monopoly,  what  is? 

No,  the  minor  league  issue  is  more  than  a  "red  herring";  it  is 
being  used  as  a  small  town  smokescreen  to  justify  what  otherwise 
cannot  be  justified. 

By  plan  or  accident,  the  minor  leagues  are  being  used  to  justify 
$85  million  capital  gains  when  ball  clubs  change  hands  and  $90 
million  entrance  fees  for  new  franchises.  It  is  being  used  to  protect 
hundreds  of  millions  in  television  and  radio  revenue,  Mr.  Chair- 
man, and  $3  hot  dogs. 
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Thus,  in  conclusion,  I  think  this  subcommittee  should  ask  the 
present  baseball  commissioner  at  least  three  questions  about  major 
league  baseball's  relationship  with  the  minor  leagues: 

First,  have  the  major  leagues  held  any  discussion  with  the  minor 
leagues  regarding  antitrust  legislation  introduced  in  either  the 
House  or  the  Senate?  If  so,  what  was  the  content  of  these  discus- 
sions? 

Second,  how  much  money  have  the  minor  leagues  asked  State, 
city,  or  other  governmental  bodies  to  invest  to  bring  facilities  into 
compliance  with  the  requirements  of  the  1990  agreement?  That  is, 
how  much  in  additional  public  subsidies  are  the  major  leagues  ask- 
ing for  through  their  minor  league  affiliates? 

And  finally,  to  what  extent  is  the  commissioner's  office  removed 
from  decisions  regarding  minor  league  baseball  under  the  Feb- 
ruary, 1994  agreement? 

I  would  urge  the  committee  to  pursue  these  questions.  I  believe 
the  answers  could  be  truly  revealing  about  what  is  really  at  stake. 

In  closing,  Mr.  Chairman,  I  have  here  a  series  of  six  questions 
regarding  the  antitrust  exemption  and  the  minor  leagues,  which  I 
would  like  to  enter  into  the  record.  I  have  researched  these  six 
questions  and  I  have  come  up  with  proposed  answers.  It  would  be 
very  interesting  for  the  committee  to  also  get  answers  from  major 
league  baseball  regarding  the  legislation. 

Thank  you  very  much. 

[The  questions  and  answers  follow:] 

Questions  and  Answers  on  Baseball's  Antitrust  Exemption  and  the  Minor 
Leagues  Submitted  by  Representative  Micheal  Bilirakis 

The  record  suggests  that  the  real  threat  to  the  financial  stability  of  minor  league 
baseball  is  the  major  league  owners  themselves,  and  that  minor  league  baseball 
would  actually  be  better  off  if  the  antitrust  exemption  were  hfted. 

Question  1.  Would  the  minor  leagues  be  better  off  if  the  antitrust  exemption  was 
repealed? 

Answer.  Yes,  first,  the  minor  leagues  would  be  better  off  if  the  Maior  League 
Baseball  ("MLB")  owners  could  not  collude  on  payments,  terms  and  conditions  gov- 
erning their  affiliation  agreements.  For  example,  the  1990  Professional  Baseball 
A^eement  ("Agreement")  between  the  majors  and  the  minors  cut  funding  for  the 
minor  leagues  and  forced  them  to  make  costly  improvements  to  their  stadium  facili- 
ties or  face  termination.  Specifically,  the  Agreement: 

•  requires  the  minor  leagues  to  make  new  and  higher  payments  to  MLB, 

•  reduces  or  ends  pajmients  from  MLB  to  the  minor  leagues, 

•  reduces  financial  support  from  MLB  for  the  minor  leagues'  operating  expenses, 
and 

•  requires  the  minor  leagues  to  make  costly  stadium  facility  improvements  to 

Slumbing    fixtures,    parking,    sound    systems,    team    laundries,    lockers    and 
oorspace  in  clubhouses. 

The  requirements  for  stadium  improvements  are  particularly  onerous.  In  New 
York  state — which  has  15  minor  league  teams — complying  with  tnese  new  standards 
is  estimated  to  cost  minor  league  teams  nearly  $60  milhon.  At  a  recent  New  York 
State  Senate  committee  hearing  MLB  suggested  that  New  York  taxpayers  pay  at 
least  half  of  the  $60  milhon  tab.  Other  states  with  minor  league  teams  will  undoubt- 
edly face  the  same  demands. 

Second,  the  minor  leagues  would  be  better  off  if  the  big  league  owners  did  not 
have  antitrust  protection  for  arbitrary  decisions  about  where  minor  league  teams 
will  and  will  not  be  located.  MLB's  exemption  allows  them  to  block  minor  league 
teams  from  operating  in  towns  that  MLB  claims  as  their  exclusive  territory.  Earlier 
this  year  it  was  reported  that  the  New  York  Mets  blocked  a  minor  league  team  from 
operating  in  Nassau  County  on  Long  Island  because  the  Mets  regarded  Long  Island 
as  a  vital  part  of  their  territory. 
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MLB's  antitrust  exemption  makes  it  possible  for  MLB  to  agree  to  impose  unrea- 
sonable conditions  upon  the  minor  leagues  and  to  block  minor  league  teams  from 
operating  in  communities  which  MLB  regards  as  their  territory.  Repeal  of  the  ex- 
emption would  help  the  minor  leagues  to  resist  unreasonable  demands  from  the  big 
league  owners  and  would  prevent  MLB  from  deciding  arbitrarily  where  minor 
league  teams  will  be  located. 

Question  2.  Would  revoking  MLE's  antitrust  exemption  give  the  minor  leagues 
more  leverage  in  their  negotiations  with  MLB  in  the  future? 

Answer.  Yes,  the  negotiations  over  the  1990  Agreement  demonstrate  that  MLB 
is  quite  willing  to  walk  away  from  its  relationship  with  the  minor  leagues.  However, 
the  1990  Agreement  is  not  MLB's  last  word  on  this  issue.  That  Agreement  can  be 
reopened  by  either  party  in  1994  and  expires  by  its  own  terms  in  1997.  At  that  time, 
MLb  could  agree  arbitrarily  not  to  negotiate  a  new  contract  with  minor  league  base- 
ball or  they  could  try  to  negotiate  an  even  more  restrictive  Agreement.  In  either 
case,  the  minor  leagues  would  have  more  bargaining  leverage  if  MLB  did  not  have 
blanket  antitrust  immunity. 

Removing  MLB's  blanket  antitrust  immunity  would  give  the  minor  leagues  great- 
er bargaining  clout  with  MLB  during  the  next  round  of  negotiations.  That  is  because 
the  big  league  owners  would  have  to  be  concerned  that  the  minor  league  teams 
might  try  to  develop  a  league  to  compete  with  them  in  cities  like  Las  Vegas,  Phoenix 
and  Richmond  (Va.). 

The  blanket  antitrust  immunity  that  MLB  now  enjoys  virtually  precludes  the  de- 
velopment of  a  competing  baseball  league  at  the  maior  league  level  (which  has  oc- 
curred for  short  periods  of  time  in  footDall,  basketball,  and  hockey,  and  which  usu- 
ally spurs  the  dominant  league  to  expand  to  more  markets).  Few,  if  any,  investors 
would  put  up  millions  of  dollars  to  compete  with  an  entrenched  cartel  of  MLB  own- 
ers who  enjoy  a  blanket  exemption  from  the  antitrust  laws. 

Moreover,  even  if  someone  wanted  to  put  up  the  money,  the  most  likely  source 
of  players  would  be  minor  leaguers.  But  most  minor  league  players  would  be  barred 
by  the  reserve  clause  from  negotiating  with  a  competing  league.  The  contract  that 
virtually  every  minor  league  player  has  to  sign  permits  MLB  to  go  to  court  to  obtain 
an  injunction  to  prevent  the  player  from  leaving  his  team  to  join  a  competing 
league.  Consequently,  it  would  be  impossible  to  form  a  competing  league  with  minor 
league  players. 

Even  if  MLB  refuses  to  negotiate  a  new  contract  with  the  minor  leagues,  revoking 
MLB's  antitrust  immunity  would  still  benefit  the  minor  leagues.  That  is  because 
MLB  could  not  agree  to  boycott  players  who  signed  with  the  minors.  Consequently, 
the  minor  leagues  would  not  have  to  fear  that  young  talent  players  would  refuse 
to  play  for  them  because  they  could  be  blackbaUed  by  the  big  leagues  if  they  did 
so. 

Question  3.  Will  repealing  MLB's  antitrust  exemption  make  it  too  expensive  for 
MLB  to  operate  a  minor  league  system  or  force  them  to  reduce  the  number  of  minor 
league  teams? 

Ajiswer.  No,  there  is  no  factual  basis  for  MLB's  claim  that  revoking  their  anti- 
trust immunity  would  significantly  increase  the  cost  of  their  minor  league  oper- 
ations or  reduce  the  number  of  teams.  The  only  significant  change  would  be  that 
some  joint  agreements  between  the  major  and  the  minor  leagues  might  not  pass 
antitrust  scrutiny. 

For  example,  the  reserve  clause  in  every  minor  league  player's  contract  might  not 
survive  antitrust  scrutiny  unless  it  is  essential  for  MLB  player  development.  Cur- 
rently, the  reserve  clause  binds  a  player  drafted  out  of  a  high  school  to  the  club  that 
signs  him  for  up  to  six  and  one-half  years.  During  that  period,  a  player  has  no  op- 
portunity to  offer  his  services  to  a  competing  club,  even  if  the  big  league  club  which 
signs  him  can't  use  his  talent  or  if  the  minor  league  system  for  which  he  plays  is 
poorly  managed. 

Baseball  has  suggested  that  if  the  current  reserve  clause  failed  to  pass  antitrust 
scrutiny  the  costs  of  maintaining  the  current  minor  league  system  would  increase 
significantly  and  the  number  of  minor  league  teams  would  be  reduced.  There  is  no 
factual  support  for  this  argument  and  no  apparent  reason  that  big  league  owners 
have  to  collude  on  the  length  of  player  contracts  in  order  for  minor  league  baseball 
to  be  economical.  That  is  because  removing  MLB's  antitrust  immunity  will  not 
change  the  fact  that  the  big  league  clubs  have  the  upper  hand  in  negotiating  with 
young  minor  league  players. 

The  fact  is  that  there  are  thousands  of  major  league  prospects,  but  only  twenty- 
eight  big  league  clubs  and  only  a  handful  of  open  spots  on  those  clubs.  Repeal  of 
antitrust  immunity  will  not  change  that  situation.  Thousands  of  major  league  pros- 
pects would  continue  to  have  little,  if  any,  bargaining  clout  to  force  big  league  clubs 
to  shorten  their  contract  or  to  pay  them  higher  salaries.  Although  a  few  exception- 
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ally  talented  high  school  and  college  stars  might  benefit  fi-om  more  opportunities, 
the  vast  majority  of  big  league  prospects  will — as  they  are  now — simply  be  grateful 
for  the  chance  to  play  professional  baseball  at  any  price. 

In  short,  repealing  the  antitrust  exemption  will  not  prevent  the  owners  from 
maintaining  the  same  kind  of  minor  league  system  that  they  created  through  collu- 
sion. The  costs  of  operating  minor  league  baseball  won't  go  through  the  roof  because 
MLB  looses  its  antitrust  immunity.  However,  a  minor  league  player  might  have  a 
few  more  options  if  his  team  can't  use  his  talents  or  if  his  minor  league  system  is 
badly  managed. 

Question  4.  Does  MLB  need  an  antitrust  exemption  in  order  to  operate  a  minor 
league  system? 

Answer.  No,  the  antitrust  laws  would  not  stop  MLB  from  operating  a  vibrant  and 
extensive  minor  league  system.  For  example,  the  National  Hockey  League — which 
is  subject  to  both  American  and  Canadian  antitrust  laws — operates  an  extensive 
minor  league  system  similar  to  MLB's. 

The  fact  is  that  the  antitrust  laws  would  not  prevent  the  major  leagues  from  en- 
tering into  affiliation  agreements  with  the  minor  leagues.  The  only  difference  would 
be  the  agreements  woiud  be  subject  to  the  antitrust  laws'  rule  of  reason.  That  rule 
tests  whether  the  procompetitive  effects  of  an  agreement  are  outweighed  by  any 
harmful  impacts  upon  consumers  or  competition. 

Affiliation  agreements  should  have  many  procompetitive  features  that  would  pass 
muster  under  the  antitrust  laws.  These  include  developing  talent  for  the  major 
leagues  and  maintaining  fan  support  for  professional  baseball  in  smaller  towns. 

In  short,  there  is  simply  no  legal  or  historical  support  for  claims  that  blanket  anti- 
trust immunity  is  essential  for  MLB  to  operate  an  extensive  network  of  minor 
league  teams  or  for  the  continued  existence  of  minor  league  baseball. 

However,  if  MLB  does  not  want  to  continue  its  affiliation  with  the  minor  leagues 
those  leagues  could  operate  independently  as  they  did  prior  to  World  War  II.  At  that 
time  there  were  more  minor  league  teams  than  there  are  now.  As  independent  enti- 
ties, minor  league  teams  could  continue  to  provide  baseball  to  cities  without  big 
league  teams,  and  they  could  compete  with  one  another  to  develop  talent  for  the 
big  leagues.  Some  cxirrent  minor  league  teams  already  operate  independently  and 
several  independent  leagues  are  forming  in  western,  midwestem  and  southern 
states. 

Question  5.  Would  MLB  have  to  cut  off  funding  for  minor  league  baseball  if  their 
antitrust  exemption  was  revoked? 

Answer.  No,  there  is  no  factual  basis  for  MLB's  claims  that  revoking  their  anti- 
trust exemption  would  force  them  to  cut  off  funding  for  the  minor  leagues  and/or 
reduce  the  number  of  minor  league  teams.  MLB  does  not  spend  money  on  the  mi- 
nors out  of  charity.  Minor  league  baseball  fulfills  the  critical  role  of  developing  play- 
er talent  for  the  major  leagues. 

There  are  thousands  of  17  and  18  year-olds  who  have  enough  raw  talent  to  be 
potential  big  leaguers,  but  only  a  handful  who  develop  the  full  range  of  skills  needed 
to  play  in  the  major  leagues.  Big  league  clubs  use  the  minor  leagues  to  identify  and 
develop  the  raw  talent  of  these  young  men  for  their  own  use.  That's  why  there  are 
so  many  minor  league  teams.  Regar^ess  of  whether  they  have  an  antitrust  exemp- 
tion, MLB  will  continue  to  need  a  player  development  system.  And  revoking  MLB's 
blanket  antitrust  immunity  won't  prevent  them  from  supporting  a  minor  league  sys- 
tem if  they  choose  to  do  so. 

Question  6.  Would  letting  MLB  keep  their  antitrust  exemption  guarantee  that 
they  will  continue  to  support  the  minor  leagues? 

Answer.  No,  during  the  1990  negotiations  over  the  Agreement,  MLB  threatened 
to  sever  its  relationship  with  the  minor  leagues  unless  tJiey  accepted  certain  condi- 
tions. For  example,  on  November  18,  1990,  the  Associated  Press  reported  that  '[t]he 
chief  negotiator  for  the  major  leagues  said  the  commissioner's  office  would  begin  dis- 
cussions to  start  new  minor  leagues  and  clubs  outside  the  ♦  ♦  *  current  minor 
league  governing  body."  Likewise,  on  November  26,  1990  The  Sporting  News  re- 
ported that  MLB  was  "sending  out  franchise  applications  [and  that]  as  soon  as 
leases  are  signed,  the  majors  wfll  abandon  attempts  to  reach  a  deal"  with  the  minor 
leagues. 

■rhe  Washington  Post  reported  that  members  of  the  minor  league's  executive  com- 
mittee were  so  concerned  about  the  negotiations  that  they  were  "eyeing  legal  meas- 
ures against  the  majors"  and  "seeking  to  determine  what  congressional  support 
[they]  might  have  for  challenging  the  major  leagues'  exemption  from  federal  anti- 
trust laws." 

The  1990  negotiations  demonstrate  that  the  antitrust  exemption  does  not  give  the 
minor  leagues  any  protection  against  being  abandoned  by  big  league  owners.  Rath- 
er, MLB's  blanket  antitrust  immunity  makes  it  more  likely  that  the  big  league  own- 
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ers  would  agree  to  abandon  the  minor  leagues  whenever  it  was  in  their  best  interest 
to  do  so. 

Senator  Metzenbaum.  You  haven't  received  answers  to  those 
questions,  is  that  right? 

Representative  BiLlRAKls.  I  have  not.  I  have  given  my  own  an- 
swers as  a  result  of  my  own  independent  research.  I  would  be  curi- 
ous to  get  their  answers. 

Senator  Metzenbaum.  We  will  expedite  the  procedure  and  see  to 
it  that  your  questions  are  forwarded  to  Mr.  Selig  for  response  sub- 
sequently in  writing. 

Representative  BiLlRAKlS.  Thank  you,  sir. 

Senator  Metzenbaum.  Thank  you  all  very  much,  gentlemen.  We 
appreciate  you  all  being  here  with  us.  [Applause.] 

Our  next  witness  is  Congressman  Jim  Running,  U.S.  Congress- 
man from  Kentucky. 

Congressman  I'm  happy  to  see  you,  sir. 

Before  you  proceed,  let  me  say  that  Senator  Joseph  Biden,  who 
is  the  overall  Chairman  of  the  Judiciary  Committee,  has  submitted 
a  statement;  we  also  will  include  the  prepared  statement  of  Sen- 
ator Simpson.  These  statements  will  be  included  in  the  record  at 
the  appropriate  place. 

[The  prepared  statements  of  Senator  Biden  and  Senator  Simpson 
follow:] 

Prepared  Statement  of  Senator  Joseph  R.  Biden,  Jr. 

Mr.  President^-On  Mondav,  March  21,  1994,  Senator  Metzenbaum  will  open  the 
Judiciary  Committee's  broad  inauiry  into  professional  sports  when  he  convenes  a 
field  hearing  in  Tampa  Bay,  Florida.  Professional  sports  leagues  in  the  United 
States  are  accorded  special  treatment — a  treatment  that  is  not  necessarily 
undeserved.  Spectator  sports  have  provided  fans  with  entertainment  for  the  family, 
role  models  for  the  chilaren,  and  symbols  around  which  to  rally  civic  spirit.  I  know 
from  my  own  personal  experience  with  the  Wilmington  Blue  Rocks  Single-A  baseball 
team  that  cities  and  towns  with  a  sports  team  are  all  the  wealthier  for  having  a 
place  to  come  together  as  a  community  to  pull  for  the  home  team.  In  exchange,  the 
fans  not  only  have  paid  admission  to  attend  the  games,  but  have  provided  various 
other  financial  and  legal  incentives  not  normally  available  to  other  businesses. 

Regrettably,  Mr.  President,  the  owners  and  players  of  professional  sports  today 
have  forgotten  that  in  return  for  the  special  status  they  have  been  accorded,  they 
have  obligations  to  their  communities  that  are  more  than  making  a  profit  or  signing 
a  multi-million  dollar  contract.  The  fans  are  owed  more  because  the  fans  have  been 
asked  to  do  more. 

"Fans  as  taxpayers"  provide  their  financial  support  for  the  often  massive  infra- 
structiu-e  that  is  needed  by  a  professional  team — ^wnich  can  include  the  construction 
and  maintenance  of  a  stadium,  parking  lots,  roads,  sewers,  utilities,  and  public 
transportation. 

"Fans  as  voters"  provide  exemptions  and  exceptions  in  their  laws,  municipal  regu- 
lations and  zoning  requirements  that  relate  to  television  contract  rights,  neighbor- 
hood cvirfews,  and  variances. 

"Fans  as  fans,"  after  providing  support  as  taxpayers  and  voters,  are  required  to 
pay  more  for  parking,  pay  more  for  tickets,  pay  more  for  hot  dogs  and  pretzels,  pay 
more  to  watch  their  favorite  team  on  pay  television,  and  even  then,  after  "paying," 
are  sometimes  faced  with  tlireats  by  their  team  that  it  will  move  to  another  city. 

Mr.  President,  clearly,  the  present  state  of  affairs  must  change.  The  question  is 
how.  Senator  Metzenbaum's  focus  in  the  past  has  been  baseball  s  antitrust  exemp- 
tion. He  introduced  a  bill  a  year  ago  that  would  repeal  M^or  League  Baseball's 
antitrust  exemption.  Last  fall,  I,  along  with  many  of  the  other  members  of  the  Judi- 
ciary Committee,  asked  him  to  conduct  a  broader  examination  of  professional  sports. 
The  complaints  often  directed  at  Major  League  Baseball's  antitrust  exemption  relat- 
ed to  stadium  financing,  league  expansion,  franchise  movement,  television  rights 
and  SEdeoies  have  also  occurred  or  presently  exist  in  professional  sports  that  do  not 
enjoy  an  antitrust  exemption. 
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The  Judiciary  Committee's  examination  of  professional  sports  will  proceed  along 
two  tracks  to  aetermine  the  proper  extent  of  congressional  involvement.  First,  the 
Committee  needs  to  determine  the  role  Congress  should  take  to  deal  with  the  com- 
plaints from  the  public  involving  stadium  financing,  broadcasting  rights,  the  move 
to  pay  television,  and  owner  and  player  conduct.  Conflicts  in  these  areas  have  raised 
issues  as  to  the  "public  mindeaness"  and  responsibilities  of  professional  sports 
leagues  and  teams  to  local  communities.  Second,  the  Committee  needs  to  consider 
a  set  of  graduated  steps — other  than  simply  eliminating  baseball's  antitrust  exemp- 
tion— that  Congress  might  take  to  guarantee  that  all  professional  sports  meet  their 
obligations  to  fans  and  taxpayers. 

Because  Senator  Metzenbaum's  hearing  will  take  place  during  Major  League 
Baseball's  Spring  Training,  I  have  no  doiibt  that  ample  attention  will  be  given  to 
the  issues  involving  the  antitrust  exemption  and  the  recent  restructuring  of  the  still 
vacant  Commissioner's  office.  As  I  pointed  out  last  fall,  I  certainly  do  not  dispute 
that  Major  League  Baseball  receives  special  treatment  under  the  antitrust  laws,  and 
I  think  the  assertion  of  some  people,  including  that  of  former  Commissioner  Fay 
Vincent  from  the  September  26,  1993,  New  York  Times,  that  "baseball  deserves  its 
immunity  from  the  antitrust  laws"  should  be  reconsidered  in  light  of  recent  events. 
These  events  suggest  that  the  Judiciary  Committee  examine  the  legal  and  financial 
advantages  bestowed  upon  baseball  and  other  professional  sports  by  the  citizens  of 
this  country. 

The  failure  of  the  owners  to  hire  a  Commissioner  is  disappointing.  In  the  past, 
an  independent  Baseball  Commissioner  has  maintained  the  health  and  integrity  of 
the  sport  by  balancing  the  interests  of  the  fans  with  the  concerns  of  the  players  and 
the  owners.  The  owners'  omission  is  exacerbated  by  the  fact  that  a  Commissioner, 
the  fans'  representative,  will  not  be  available  to  help  resolve  the  remaining  and  po- 
tentially contentious  labor  issues  over  which  the  Major  League  Baseball  Players  As- 
sociation has  threatened  a  strike  later  this  summer. 

These  issues  are  important  and  I  look  forward  to  reviewing  the  hearing  record. 
As  the  Committee  carries  out  this  examination,  the  focus  must  be  on  the  issues  that 
affect  the  fans.  I  am  specifically  concerned  about  the  potential  effect  the  proposed 
repeal  of  baseball's  antitrust  exemption  on  minor  league  baseball,  and  issues  that 
exist  regardless  of  the  antitrust  exemption  related  to  league  expansion  and  fran- 
chise movement,  taxpayer  financed  stadiums,  television  rights,  and  salary  caps,  rev- 
enue sharing  and  player  salaries. 

The  dependence  of  minor  league  baseball  on  Major  League  Baseball's  antitrust  ex- 
emption needs  to  be  ascertained.  Minor  league  teams  exist  in  more  than  150  com- 
munities across  the  country,  including  WUmington,  Delaware,  the  home  of  the  Blue 
Rocks.  As  many  of  us  are  aware,  on  March  3,  1994,  the  National  Association  of  Pro- 
fessional Baseball  Leagues  held  a  "Congressional  Education  Da)r"  that  brought  rep- 
resentatives from  more  than  100  minor  league  baseball  teams  to  Capitol  Hill  offices. 
These  minor  league  teams  oppose  repealing  the  exemption  because  they  contend 
that  most  minor  league  clubs  do  not  have  the  financial  resources  to  identify  players 
and  negotiate  salaries.  Presently,  Msyor  League  Baseball  provides  the  players  and 
pays  all  the  salaries  for  minor  lea^e  clubs,  in  addition  to  paying  expenses  for  uni- 
forms, equipment,  and  travel.  The  importance  of  the  minor  leagues  to  the  more  than 
30  million  fans  that  attended  games  last  year  is  undoubted.  Before  taking  steps  to 
repeal  the  exemption,  the  Judiciary  Committee  needs  to  explore  the  historical  rela- 
tionship between  Major  League  Baseball  and  the  minor  leagues  to  determine  wheth- 
er alternatives  exist  to  support  minor  league  baseball  from  the  largest  to  the  small- 
est communities. 

Issues  with  regaird  to  league  expansion  and  franchise  movement  exist  in  all  pro- 
fessional sports  leagues.  Increasingly,  stadium  financing  and  revenues  have  been 
tied  to  whether  a  league  will  grant  a  city  a  new  franchise  or  whether  an  existing 
franchise  will  remain.  Because  this  problem  exists  in  all  sports,  it  is  not  necessarily 
tied  to  the  antitrust  exemption. 

Recently,  Major  League  Baseball  announced  the  possibility  of  expanding  the 
League  by  creating  two  additional  teams.  No  doubt,  the  announcement  will  inspire 
a  flurry  of  activity  and  expenditures  on  the  part  of  a  number  of  cities  in  order  to 
attract  a  team.  Such  activity  is  not  unique  to  baseball,  however,  as  recently  evi- 
denced by  the  bidding  for  two  new  NFL  fi-anchises  on  the  part  of  Memphis,  St. 
Louis,  Charlotte,  Baltimore,  and  Jacksonville.  In  order  to  gain  its  franchise,  Jack- 
sonville committed  to  a  $121  million  renovation  of  the  Gator  Bowl.  St.  Louis  has 
stsirted  construction  of  a  $258  mUlion  domed  stadium  in  the  belief  it  will  get  an 
NFL  franchise  eventually.  All  of  the  cities  spent  significant  amounts  of  money  mere- 
ly to  be  considered  as  a  viable  location. 

Recently,  many  football  and  baseball  teams  have  threatened  to  leave  for  other 
cities  unless  the  city  builds  a  new  stadium  or  provides  favorable  arrangements  on 
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concessions  such  as  parking  and  sky  boxes.  Locally,  Jack  Kent  Cooke,  owner  of  the 
Washington  Redskins,  is  in  the  process  of  trying  to  move  his  team  out  of  Washing- 
ton if  he  can  find  a  municipal  or  state  government  to  finance  a  stadium.  The  City 
of  Buffalo  recently  announced  it  will  spend  $23  miUion  on  the  Bills'  stadium — $5 
million  on  the  largest  scoreboard  in  the  country  and  an  undisclosed  amount  on  new 
private  suites.  The  Bills  organization  indicated!  that  any  needed  additional  revenue 
would  be  covered  by  increased  ticket  prices.  The  Judiciary  Committee  should  con- 
sider whether  the  taxpayers'  return  on  these  stadium  improvements  are  comparable 
to  their  investments. 

Purportedly,  there  is  a  movement  to  pay  television  among  the  professional  sports 
leagues.  "The  recent  television  contract  Major  League  Baseball  signed  has  raised  con- 
cerns because  it  could  mean  that  playoffs  are  not  on  network  television  for  the  first 
time  ever.  Certainly,  one  step  the  Committee  should  take  is  a  review  of  the  law  that 
provides  a  limited  antitrust  exemption  for  all  professional  sports  leagues  to  nego- 
tiate television  contracts.  The  law  was  passed  in  1966  and  has  not  been  amended 
since  that  time  even  though  telecasting  has  changed  radically.  The  original  purpose 
and  foundation  for  the  law  should  be  examined  in  light  of  the  expanded  use  and 
availability  of  cable  television  and  pay  per-view. 

Normally,  Congress  would  not  take  an  interest  in  the  salaries  or  financial  ar- 
rangements of  a  private  business.  In  the  case  of  professional  sports,  however,  the 
many  instances  in  which  municipalities  and  states  provides  funds  for  facilities  cre- 
ate a  pubUc  interest  in  the  fiscal  health  of  a  team.  The  Committee  has  an  obligation 
at  least  to  highlight  the  different  options  available  to  assure  that  teams  remain  via- 
ble and  community  money  is  not  wasted.  The  owners  of  Major  League  Baseball  have 
recommended  a  salary  cap  to  be  imposed  on  each  team.  Presently,  the  National  Bas- 
ketball Association  has  a  salary  cap,  and  the  National  Football  League  will  have  one 
in  place  next  season. 

In  addition,  the  ability  of  teams  in  small  media  markets  to  exist  and  remain  com- 
petitive becomes  less  certain  as  team  salaries  rise.  A  cit^s  significant  investment 
in  stadia  infrastructure  is  threatened  when  a  team  fails.  Baseball  has  a  revenue 
sharing  proposal  under  negotiation  to  attempt  a  more  equitable  distribution  of 
money  among  teams  from  large  and  small  media  markets.  The  Committee  needs  to 
consider  whether  measures  such  as  a  salary  cap  and  revenue  sharing  will  help  to 
stabilize  clubs  financially  in  small  media  markets  and  protect  the  investment  of  the 
local  community. 

Mr.  President,  the  Judiciary  Committee  has  undertaken  a  bold  examination  as 
part  of  its  obligation  to  address  the  problems  facing  sports  fans.  I  look  forward  to 
reviewing  the  proceedings  of  Senator  Metzenbaum's  next  hearing  and  those  in  the 
future.  I  am  confident  that  in  the  end,  the  Committee  will  develop  a  comprehensive 
and  effective  approach  to  restore  the  importance  of  the  fan  in  the  scheme  of  profes- 
sional sports. 

Prepared  Statement  of  Senator  Alan  K.  Simpson 

I  want  to  thank  my  colleague,  Senator  Howard  Metzenbaum,  for  the  opportunity 
to  submit  my  remarks  regarmng  baseball's  antitrust  exemption. 

This  remains  a  comphcated  and  quickly-evolving  issue.  But  it  does  not  take  a 
rocket  scientist  to  be  aole  to  make  first  the  accurate  observation  that  baseball  has 
not  helped  its  cause — that  being  to  retain  the  antitrust  exemption — by  its  actions 
in  recent  months.  If  the  burden  of  proof  is  on  baseball  to  demonstrate  that  the  anti- 
trust exemption  serves  the  interests  of  its  fans  and  the  Nation,  then  undeniably, 
baseball  is  failing  to  provide  this  proof 

Towards  the  end  of  last  year,  we  conducted  hearings  on  the  state  of  baseball,  ex- 
ploring the  antitrust  issue  in  a  very  general  way.  At  that  time,  we  were  assured 
that  Major  League  Baseball  placed  a  great  deal  of  importance  on  having  a  strong, 
independent  commissioner.  Tne  time  elapsed  since  that  hearing  has  demonstrated 
that  this  is  not  so. 

The  owners  of  the  28  Major  League  Baseball  teams  effectively  forced  commis- 
sioner Fay  Vincent  out  of  his  position,  rendering  ludicrous  the  idea  that  they  be- 
lieved that  the  commissioner  should  be  able  to  do  his  job  independently,  without 
fear  of  reprisal  from  owners  he  may  have  opposed.  Then,  despite  assurances  that 
a  "strong,  independent  commissioner"  was  vital,  baseball  has  chosen  to  leave  that 
position  vacant  while  allowing  the  owners  to  make  decisions  regarding  such  fun- 
damental matters  as  divisional  realignment,  labor  negotiations,  and  expanded  play- 
offs. 

I  trust  that  the  major  league  baseball  owners  are  cognizant  of  the  message  which 
their  actions  send  to  Congress.  This  being  that  baseball  is  not,  for  the  time  being, 
terribly  interested  in  having  its  vital  decisions  affected  by  the  influence  of  a  power- 
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ful  commissioner.  Fair-minded  observers  may  disagree  among  themselves  about 
whether  or  not  their  view  is  correct — but  it  would  insult  our  intelligence  to  claim 
that  the  attitude  is  something  other  than  what  it  is,  and  to  maintain  the  assertion 
that  baseball  has  all  along  been  desirous  of  having  a  strong  commissioner. 

It  is  plain  to  all  that  the  owners  of  the  28  Major  League  Baseball  teams  intend 
to  fully  control  the  governing  decisions  of  Major  League  Baseball.  They  intend  to 
answer  to  no  independent  authority.  This  raises  the  question  as  to  whether  they 
also  should  be  protected  from  having  to  answer  to  their  customers,  the  fans,  in  the 
form  of  the  standard  application  of  antitrust  law. 

The  fundamental  issue  remains:  Does  the  antitrust  exemption  serve  the  interests 
of  the  fan?  I  have  not  yet  heard  a  persuasive  argument  that  indeed  it  does.  I  would 
like  to  review  some  of  the  arguments  provided  and  to  explain  why  I  find  them  want- 
Firstly,  there  is  the  argument  that  the  antitrust  exemption  is  vital  to  protecting 
fans  from  their  teams  moving  from  city  to  city.  I  see  little  demonstrated  relationship 
between  the  antitrust  exemption  and  franchise  stability.  In  Major  League  Baseball, 
several  franchises  relocated  during  the  years  between  1953  and  1972.  The  Boston 
Braves  moved  to  Milwaukee,  and  then  on  to  Atlanta.  The  Brooklyn  Dodgers  went 
to  Los  Angeles.  Two  Washington  Senators  teams  left  town.  The  New  York  Giants 
went  to  San  Francisco.  The  Seattle  Pilots  traveled  to  Milwaukee  and  became  the 
Brewers. 

Since  1972,  there  have  been  no  relocations  of  major  league  franchises.  The  anti- 
trust exemption  existed  before  1972,  and  exists  after  it.  Tms  new  "stability"  in  city 
affiliations  was  not  introduced  by  any  change  in  antitrust  law.  It  exists  because 
baseball  finds  it  in  its  interest  for  there  to  be  this  kind  of  stability.  When,  between 
1953  and  1972,  baseball  found  franchise  movement  to  be  in  its  interest,  the  anti- 
trust exemption  did  not  protect  fans  from  it.  It  is  difficult  to  conclude  that  it  is  the 
antitrust  exemption  that  provides  vital  protection  to  the  fans. 

It  certainly  does  not  protect  them  from  the  threat  of  moving,  nor  from  the  use 
of  that  threat  to  secure  public  financing  of  stadium  deals. 

In  any  case,  this  is  a  matter  that  would  be  fairly  easy  to  deal  with  in  revoking 
the  antitrust  exemption.  It  would  not  be  difficult  to  structure  a  repeal  of  the  exemp- 
tion that  explicitly  required  that  the  existing  authority  of  Major  League  Baseball 
to  prevent  franchise  relocations  was  not  to  be  eliminated  along  with  the  exemption. 
Courts  have  found  that  other  sports  leagues  are  permitted  to  prevent  certain  fran- 
chise relocations  under  certain  limitations,  even  without  such  express  endorsement 
from  Congress. 

Then  there  is  the  assertion  that  baseball's  antitrust  exemption  is  what  preserves 
the  existence  of  the  Minor  Leagues.  This  assertion  is  founded  on  a  wealth  of  mythol- 
ogy, beginning  with  the  assertion  that,  even  though  hockey  preserves  a  viable  Minor 
League  System  without  an  antitrust  exemption,  baseball  cannot  do  the  same. 

Some  cliches  regarding  baseball  are  repeated  so  often  as  to  defy  dispute — even 
though  they  may  be  wrong.  It  is  said  that  you  can't  win  without  a  great  "closer" — 
even  though  teams  have  been  winning  the  World  Series  without  a  dominant  closer 
for  years.  It  is  said  that  players  hit  better  with  a  great  hitter  batting  after  them 
in  the  order — thourfi  you  can  search  through  baseball  statistics  endlessly  and  fail 
to  locate  such  an  effect.  And  it  is  said  that  baseball  needs  up  to  6  years  to  develop 
major  league  players  in  the  minors,  and  unless  major  league  teams  can  bind  minor 
league  players  for  a  lengthy  amount  of  time,  the  minors  will  die. 

Tnis  last  mjrth  is  one  that  has  served  both  owners  and  players,  but  it  doesn't  hap- 
pen to  be  true.  It  serves  the  interest  of  the  owners  because  they  want  to  be  able 
to  control  the  contracts  of  minor  league  players.  And  it  serves  the  interests  of  the 
major  league  players  to  be  able  to  declare,  during  bargaining,  that  their  services  are 
not  easily  replaced  by  any  of  a  number  of  minor  league  players. 

In  fact,  however,  there  are  countless  players  at  the  minor  league  level  who  are 
virtually  as  good  as  the  bottom  third  of  players  in  the  majors.  A  shorter  period  of 
service  in  the  minors  didn't  prevent  such  players  as  Ken  Griffey,  Jr.  and  Roberto 
Alomar  from  coming  up  and  instantly  becoming  "impact  players"  in  the  m^'or 
leagues.  These  are  great  players,  to  be  sure,  and  hardly  typical.  But  there  is  evi- 
dence that  it  is  not  a  necessary  requirement  that  major  league  players  spend  several 
years  toiling  in  apprenticeship  in  the  minor  leagues,  if  indeed  tney  have  the  req- 
uisite talent. 

Minor  League  Baseball  could  probably  present  a  fine  bit  of  entertainment  in  its 
own  right  were  it  not  solely  a  forum  for  player  development  for  the  Major  Leagues. 
There  was  once  a  time  when  Minor  Leagues  had  pennant  races  that  competed  with 
Major  League  races  for  the  public's  attention.  Now,  if  you  have  an  exceptionally 
good  minor  league  team — like  Harrisburg's  last  yeeir — the  odds  are  that  their  best 
players  will  be  taken  up  to  the  major  league  level,  just  as  the  time  comes  for  the 
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minor  league  championships.  It  is  no  wonder  that  Minor  League  Baseball  doesn't 
currently  draw  the  independent  financial  support  that  Major  League  Baseball  does. 
But  there  is  no  telling  wnat  kind  of  support  it  would  get  as  an  independent  competi- 
tion in  its  own  right.  It  is  therefore  not  at  all  clear  that  separating  the  minors  from 
major  league  control  would  be  the  death  of  the  Minor  Leagues. 

These  are  but  some  of  the  issues  that  we  should  explore  when  looking  at  reasons 
to  consider  revoking  the  antitrust  exemption.  I  am  not  in  any  way  predisposed  to 
revoke  it.  But  we  do  have  to  get  past  the  canards  that  have  been  thrown  out  as 
reasons  to  uphold  the  exemption,  and  as  reasons  to  repeal  it.  The  exemption  is 
unique  in  American  sports,  and  we  should  therefore  examine  the  most  significant 
aspect  of  it:  Whether  it  serves  the  interest  of  baseball's  fans.  I  trust  that  baseball 
owners  will  set  about  providing  us  with  a  much  more  credible  demonstration  than 
it  does. 

STATEMENT  OF  HON.  JIM  BUNNING,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  KENTUCKY 

Representative  Bunning.  Thank  you,  Mr.  Chairman,  and  Sen- 
ator Mack  and  Senator  Graham.  I  am  pleased  to  have  the  oppor- 
tunity to  testify  before  your  subcommittee  about  major  league  base- 
ball's antitrust  exemption. 

It  is  always  refreshing  to  see  Congress  taking  its  work  out  of 
Washington  and  bringing  it  to  the  people's  house,  right  here  in  St. 

Pete. 

It  is  difficult  to  describe  in  just  a  few  short  minutes  of  testimony 
the  injustice  that  has  stretched  over  7  decades  since  the  Supreme 
Court  granted  baseball  an  antitrust  exemption. 

The  issue  before  us  today  is  very  straightforward  and  simple:  Is 
that  exemption  justified?  Is  there  any  basis  in  logic,  reason  or  law 
why  the  players,  fans,  or  anyone  connected  to  baseball  should  not 
enjoy  the  same  basic  protections  that  our  Nation's  antitrust  laws 
provide  to  everyone  else?  The  answer  is  equally  clear:  The  answer 

is  "No."  ^  . 

Major  league  baseball  is  not,  as  the  Supreme  Court  determined 
in  1922,  only  entertainment  or  a  local  exhibition.  It  is  a 
multibillion  dollar  business  and  it  should  be  subject  to  the  same 
regulations  as  other  big  businesses. 

Right  now,  28  owners  totally  control  the  destiny  of  the  game  and 
the  lives  of  all  those  who  are  affected  by  the  sport.  The  owners  de- 
cide who  can  own  teams,  where  teams  can  move  to,  and  which 
cities  will  be  awarded  new  franchises.  When  the  owners  abuse 
these  powers,  like  the  episode  several  years  ago  involving  the  Gi- 
ants moving  to  the  Tampa-St.  Pete  area,  there  is  nothing  anyone 
can  do  about  it.  The  folks  in  this  area  know  about  this  sad  reality 

all  too  well. 

As  a  former  major  league  player,  and  the  only  person  in  this 
room,  except  former  players,  who  labored  under  the  Sherman  Anti- 
trust exemption  for  27  years,  I  would  like  to  tell  you  a  little  about 
what  the  exemption  means  from  the  players'  standpoint  and  why 
it  should  be  revoked. 

I  know  that  it's  hard  to  feel  sorry,  for  baseball  players,  when 
multimillion  dollar  contracts  have  become  so  common.  These  sala- 
ries certainly  weren't  around  when  I  played — at  least  I  didn't  see 

But  today's  high  salaries  should  not  be  confused  with  a  free  mar- 
ket system.  The  owners  have  paid  hundreds  of  million  of  dollars  in 
compensation  to  the  players  because  they  collude  to  hold  down 
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players'  salaries.  It  has  been  a  constant  struggle  for  the  players  to 
obtain,  through  collective  bargaining,  just  some  of  the  basic  rights 
that  players  in  every  other  professional  sport,  and  workers  in  prac- 
tically every  other  industry,  are  guaranteed  under  the  Sherman 
Antitrust  laws. 

Players  are  still  subject  to  the  arbitrary  whims  of  the  owners  and 
have  practically  no  recourse  under  the  law  to  redress  their  griev- 
ances. 

This  goes  beyond  salaries.  For  example,  I  used  to  represent  a 
baseball  player  by  the  name  of  Lonnie  Smith,  and  he  is  still  play- 
ing right  now.  In  1983,  he  voluntarily  entered  himself  into  a  drug 
rehabilitation  program  that  was  put  in  place  by  major  league  base- 
ball and  the  owners.  At  the  time,  the  major  league  baseball  agree- 
ment claimed  that  anyone  who  entered  this  program  would  not  be 
penalized  if  they  did  it  voluntarily.  Nevertheless,  after  his  admis- 
sion to  the  program,  the  commissioner  gave  Lonnie  Smith  the 
choice  of  a  1-year  suspension  from  the  game  or  an  $85,000  fine  as 
a  penalty  for  his  actions. 

Lonnie  Smith  had  no  recourse  to  the  courts,  no  chance  to  appeal 
this  decision.  He  had  to  take  it  or  leave  it.  He  could  pay  the  fine 
or  be  locked  out  of  the  game  for  a  year.  He  couldn't  switch  teams; 
he  couldn't  switch  leagues.  All  of  his  career  options  were  controlled 
by  the  same  cartel. 

So,  although  the  players  have  managed  through  collective  bar- 
gaining to  overcome  some  of  the  hurdles  erected  to  restrict  a  free 
market,  there  is  still  injustice  because  of  the  antitrust  exemption 
and  the  monopolistic  mentality  that  allows  it  to  exist. 

Also,  just  because  there  is  a  semblance  of  free  market  in  baseball 
now  doesn't  mean  that  it  will  always  be  true.  The  owners  have 
tried  every  means  necessary  to  unfairly  hold  down  salaries  and  fur- 
ther cement  their  control  of  the  game. 

After  the  free  agency  settlement  in  1976,  salaries  in  baseball 
began  to  rise  to  market  levels.  To  choke  this  off,  the  owners  forced 
teams  that  signed  free  agents  to  pay  "compensation"  for  signing 
new  players.  The  players  only  resort  was  to  strike  in  order  to  fight 
this  ploy,  a  ploy  that  would  have  killed  free  agency. 

In  1985,  the  owners  tried  to  unilaterally  impose  a  salary  cap  on 
the  players.  Again,  the  players  only  option  to  protect  themselves 
and  preserve  their  right  to  get  the  salaries  they  deserve  was  to 
strike. 

After  the  1985  world  series,  owners  boycotted  signing  free  agents 
and  tried  to  reinstitute  the  old  reserve  clause  system  that  had  pre- 
vailed prior  to  1976.  The  players  tried  to  resolve  this  grievance 
through  arbitration,  and  when  the  owners  didn't  like  how  things 
were  going,  they  fired  the  arbitrator. 

Later,  the  owners  still  lost  the  first  of  these  grievance  cases,  so 
they  switched  from  boycotting  free  agents  to  price  fixing.  They  just 
changed  their  strategy  and  started  secretly  colluding  as  to  now 
much  they  would  pay  free  agents.  The  players  were  able  to  take 
this  to  a  labor  arbitrator  and  eventually  won  $280  million  in  a  final 
settlement,  one  of  the  largest  settlements  in  the  history  of  labor  ar- 
bitration. 

None  of  this  turmoil  would  have  occurred  except  for  the  antitrust 
exemption.  Time  and  time  again,  the  owners  have  abused  the  pro- 
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tection  that  the  antitrust  exemption  gives  them  and  conspired  to 
strangle  any  semblance  of  the  free  market  in  major  league  base- 
ball. 

Sometimes  I  am  amazed  that  the  game  has  survived  all  their 
manipulations.  It  is  fundamentally  unfair  to  deny  baseball  the  pro- 
tection of  the  antitrust  laws  that  are  afforded  to  virtually  all  other 
individuals  in  America. 

Because  of  an  effective  union,  the  major  league  ballplayers  have 
managed  to  overcome  some  of  the  obstacles  the  owners  have  raised 
under  the  antitrust  exemption,  but  that  still  doesn't  make  it  right. 

The  injustices  perpetuated  by  the  antitrust  exemption  still  per- 
meate the  system.  Major  league  players  enjoy  only  restricted  free 
agency.  Minor  leaguers  are  still  subject,  for  the  most  part,  to  the 
traditional  Prefree  Agency  Reserve  System.  Through  the  draft,  the 
owners  tell  players  which  clubs  they  can  and  cannot  negotiate 
with.  Players  have  to  take  it  or  leave  it. 

Finally,  the  antitrust  exemption  allows  the  owners  to  artificially 
limit  the  number  of  franchises  and  opportunities  available  for  play- 
ers and  fans  alike. 

Last  year,  the  House  Subcommittee  on  Economic  and  Commer- 
cial Law  held  hearings  on  the  antitrust  exemption.  During  his  re- 
marks at  that  hearing,  Chairman  Brooks  of  Texas  said  that  if  base- 
ball came  to  Congress  asking  for  an  antitrust  exemption  today,  the 
answer  to  this  request  would  be  a  resounding  "No". 

Seventy  years  is  a  long  time  for  a  bad  law  to  be  on  the  books, 
a  law  that  was  not  even  enacted  by  Congress  but  by  a  mistake  in 
the  courts.  Mr.  Chairman,  it's  time  to  correct  this  mistake  and  give 
the  game  back  to  the  fans.  We  need  to  move  legislation  to  repeal 
baseball's  antitrust  exemption.  It's  the  right  thing  to  do,  and  it's 
the  fair  thing  to  do. 

I  thank  you  for  the  time  you  have  given  me  today. 

Senator  Metzenbaum.  Congressman,  can  you  take  a  few  ques- 
tions, or  do  you  have  to  run  for  your  plane? 

Representative  BUNNING.  I  will.  We  have  1  hour  before  we  have 
to  take  off,  but  I  have  to  be  at  the  airport,  which  is  a  V2  hour  away. 

Senator  Metzenbaum.  During  your  distinguished  baseball  ca- 
reer, you  were  one  of  the  leaders  in  establishing  an  effective  Base- 
ball Players  Association.  In  fact,  you  were  on  the  search  committee 
that  found  and  hired  the  first  head  of  the  Players  Association.  You 
have  been  witness  to  labor  negotiations  between  the  owners  and 
the  players  since  they  began. 

In  your  view,  how  has  the  antitrust  exemption  affected  those  ne- 
gotiations? 

Representative  BUNNING.  Well,  until  we  got  an  effective  associa- 
tion and  hired  a  full-time  executive  director,  we  were  always  at  a 
disadvantage  when  we  knew  it  was  a  "take  it  or  leave  it"  situation. 
The  bottom  line  in  any  negotiations  we  had  was  whatever  the  own- 
ers gave  us.  There  were  no  real  negotiations  until  after  1976.  Be- 
fore that  time,  there  was  nothing  that  was  really  negotiated,  except 
we  would  sit  down  and  talk  with  management,  and  they  would 
come  back  to  us  and  say  "Here's  what  we  decided." 

Senator  Metzenbaum.  Now  the  players  have  a  union,  through 
the  Players  Association.  Does  that  put  the  players  and  the  owners 
on  a  level  playing  field,  so  to  speak,  in  terms  of  labor  negotiations? 
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Representative  Bunning.  Obviously  not.  It  does  not  because  the 
players  have  to  work  on  a  basic  agreement  every  time  they  go  to 
negotiate  with  management.  Also,  they  have  to  do  the  same  thing 
with  their  pension  negotiations.  Those  two  contracts  have  always 
been  negotiated  separately. 

The  commissioner's  office  was  always  the  kind  of  arbitrator.  He 
would  sit  back,  away  from  those  negotiations.  The  players  council 
would  meet  and  the  Player  Relation  Committee  would  negotiate  for 
management. 

It  wasn't  until  we  formed  our  present  association  as  it  is  now 
that  we  got  a  more  equal  balance  in  the  negotiations.  The  players 
didn't  know  the  labor  law.  Finally,  when  we  hired  Marvin  Miller 
as  the  executive  director,  he  knew  labor  law,  and  he  knew  it  better 
than  the  management  side.  Therefore,  we  made  significant  gains. 
After  1976,  there  was  a  much  better  balance  in  negotiations. 

Senator  Metzenbaum.  I  might  say  that  Mr.  Miller  was  going  to 
testify,  and  then  there  was  some  mix  up  on  arrangements.  He  will 
be  with  us  at  a  future  hearing. 

In  their  amendments  to  the  major  league  agreement,  the  owners 
withdrew  the  commissioner's  authority  to  deal  with  most  of  the 
business  matters  that  affect  the  fans,  such  as  radio,  TV,  and  reloca- 
tion. However,  the  owners  claim  they  have  strengthened,  not  weak- 
ened, the  office  because  they  appointed  the  commissioner  to  be 
their  chief  labor  negotiator. 

In  your  view,  has  the  job  of  commissioner  been  downgraded  by 
the  restrictions  the  owners  have  put  on  the  commissioner's  ability 
to  act  in  the  best  interests  of  baseball?  Now  he's  just  there  as  their 
lackey,  just  to  represent  them,  under  the  new  arrangement. 

Representative  Bunning.  Senator,  it  has  finally  come  to  pass 
what  players  have  been  saying  for  years,  that  the  commissioner  of 
baseball  represented  the  management  side  of  baseball,  and  that  the 
Player  Association  head  was  the  head  of  the  players. 

The  reason  I  say  that  is  that  the  commissioner  always  sided 
with — almost  always  sided  with — management  in  every  dispute  we 
had.  Since  they  were  the  people  who  hired  him  and  had  the  ability 
to  fire  him,  he  was  going  to  side  with  that  group.  Also  the  owners 
paid  his  salary. 

Let  me  go  back  just  a  little  on  the  history  of  the  commissioner's 
office.  There  was  one  commissioner  after  Judge  Landis  who  took  a 
look  at  baseball  objectively.  He's  deceased  now,  and  he  used  to  be 
a  U.S.  Senator  from  Kentucky.  His  name  was  Happy  Chandler.  He 
was  the  only  commissioner  that  the  players  thought  decided  things 
on  their  merits.  In  other  words,  he  looked  at  it  as  far  as  the  play- 
ers' group,  as  far  as  the  management  group — and  the  owners  fired 
him.  They  fired  him  quickly  because  he  did  some  things  that  they 
didn't  like. 

They  have  been  doing  the  same  thing  ever  since.  If  they  get  a 
good  commissioner  and  he's  looking  out  for  the  best  interests  of 
baseball,  for  both  the  fans  and  the  players  and  management,  they 
fire  him. 

Senator  Metzenbaum.  But  baseball  really  wants  him. 

Representative  Bunning.  Baseball  really  wants  a  commissioner. 
Management  only  wants  a  commissioner  that  does  whatever  it 
wants. 
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Senator  Metzenbaum.  Who's  their  boy. 

Representative  Bunning.  Who's  their  boy,  that's  right.  And  if  it's 
a  woman,  whoever  it  is 

Senator  Metzenbaum.  I  doubt  if  it  will  be  a  woman. 

In  your  opinion,  why  have  the  owners  left  the  commissioner's  of- 
fice vacant  since  September  1992? 

Representative  BUNNING.  Well,  they  have  said  it  pretty  clearly— 
and  I  think  it's  been  in  the  press  pretty  clearly— that  the  don't 
want  to  sign  a  commissioner  up  until  they  finish  their  labor  nego- 
tiations. 

Senator  Metzenbaum.  My  last  question. 

Have  you  made  an  effort  to  move  a  bill  repealing  the  antitrust 
exemption  through  the  House? 

Representative  Running.  We  are  making  it  right  now.  Congress- 
man Bilirakis  is  the  original  sponsor  and  I'm  an  original  cosponsor. 
We  are  moving  it.  We  have  had  one  hearing  in  Jack  Brooks'  sub- 
committee. ,    11  . 

But  we  have  to  be  aware  that  major  league  baseball  is  totally 
aware — what  Congressman  Bilirakis  testified  to — totally  aware  of 
what  is  going  on.  The  old  argument  between  the  minor  and  major 
leagues  that  has  been  fought  for  years  and  years,  and  in  1990  was 
being  fought  by  the  minor  leagues  to  repeal  the  Sherman  Antitrust 
exemption,  because  they  were  being  held  at  a  disadvantage,  has 
been  revived.  Now  the  minor  league  clubs  are  coming  to  the  Con- 
gress and  telling  us,  "Boy,  you  can't  change  that  exemption  now  be- 
cause we'll  lose  our  club,  we'll  lose  our  ability  to  have  an  agreement 
with  our  major  league  affiliation"  and  all  these  things.  They're  all 
phony  arguments. 

We  all  know  that  the  major  leagues  have  to  have  a  place  to  de- 
velop ball  players. 

Senator  Metzenbaum.  Get  going  or  you'll  miss  your  plane. 

Representative  BUNNING.  Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much  for  being  with  us. 

[Applause.] 

Our  next  witness  is  Allan  "Bud"  Selig,  chairman  of  the  Major 
League  Baseball  Executive  Council,  and  president  of  the  Milwau- 

kee  Brewers. 
We  are  happy  to  welcome  you  back  to  this  hearing,  Mr.  Selig. 

STATEMENT  OF  ALLAN  H.  SELIG,  PRESIDENT  OF  THE  MILWAU- 
KEE BREWERS  BASEBALL  CLUB  AND  CHAIRMAN  OF  THE 
MAJOR  LEAGUE  BASEBALL  EXECUTIVE  COUNCIL 

Mr.  Selig.  Mr.  Chairman,  Senator  Graham,  Senator  Mack,  I  ap- 
preciate the  opportunity  to  address  you  again  today  and  to  tell  you 
that  in  the  past  15  months  since  we  have  last  spoken,  baseball  has 
enjoyed  unparalleled  success  on  the  field,  at  the  turnstile,  and  on 
the  airwaves;  that  we  have  guarded  and  guided  the  game  fairly 
and  objectivelv;  and  that  we  continue  to  warrant  the  antitrust  ex- 
emption which  we  have  only  used  for  the  betterment  of  baseball, 
for  the  public,  and  for  the  preservation  of  the  game  as  we  know  it. 

I  request  that  my  full  written  testimony  be  included  as  part  of 
the  record  of  these  proceedings. 

Senator  Metzenbaum.  It  will  be. 
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Mr.  Selig.  I  would  like  to  take  my  time  today  to  briefly  address 
three  subjects:  the  restructuring  report,  which  as  passed  by  the 
clubs  in  January,  and  which  strengthened  and  solidified  the  office 
of  the  commissioner;  the  decision  of  the  clubs  not  to  elect  a  new 
commissioner  at  the  winter  meetings  in  January  in  Fort  Lauder- 
dale, FL;  and  the  progress  we  have  made  over  the  past  year,  un- 
precedented progress,  in  reviewing  our  game  and  making  it  ac- 
countable for  our  fans. 

The  restructuring  report  was  approved  by  the  clubs  in  January, 
after  18  months  of  study  and  review.  The  report  strengthened  the 
office  of  the  commissioner  in  three  separate  ways  and  in  no  way 
diluted  the  powers  of  the  commissioner  to  act  to  preserve  the 
game's  integrity  and  public  confidence  in  the  game. 

First,  the  phrase  "public  confidence  and  integrity"  was  put  into 
the  major  league  agreement  for  the  first  time  ever,  in  conjunction 
with  the  best  interest  powers  of  the  commissioner.  It  is  unequivocal 
that  the  commissioner  has  the  power  to  take  action  against  anyone 
in  the  game — owners,  umpires,  players,  clubs — to  preserve  the  in- 
tegrity and  public  confidence  in  the  game. 

Many  believe  that  the  commissioner  did  not  have  the  authority 
to  exercise  best  interest  powers  in  business  decisions.  Whether  or 
not  the  issue  involved  public  confidence  or  integrity,  the  major 
league  agreement  was  ambiguous  on  that  point. 

As  I  promised  you  when  I  appeared  before  you  more  than  a  year 
ago,  we  would  do  nothing  to  adversely  impact  the  commissioner's 
powers  in  the  areas  of  integrity  and  public  confidence,  and  we  did 
not  do  so.  In  fact,  we  eliminated  any  ambiguity  and  made  it  crystal 
clear  that,  except  for  the  area  of  collective  bargaining,  the  commis- 
sioner has  absolute  authority  to  act  in  the  best  interests  of  the 
game  on  any  matter,  whether  business  or  otherwise,  that  involves 
integrity  or  public  confidence. 

Second,  the  commissioner  will  be  responsible  for  all  collective 
bargaining  on  behalf  of  the  clubs  going  forward.  As  you  are  aware, 
Mr.  Chairman,  the  clubs  are  the  statutory  employers  for  purposes 
of  application  of  the  Federal  labor  laws.  The  clubs  are  responsible 
for  originating  and  setting  labor  policy.  However,  rather  than  the 
ambiguous  role  which  the  commissioner  has  played  in  prior  labor 
negotiations,  going  forward  the  commissioner  will  control  executing 
labor  policy  on  behalf  of  the  clubs. 

Third,  the  commissioner  is  now  directly  responsible  for  approving 
the  selection  of  league  presidents,and  certain  functions  that  have 
historically  been  done  separately  by  the  leagues  will  now  be  con- 
solidated under  the  office  of  the  commissioner,  giving  the  commis- 
sioner the  ability  to  control  all  important  centralized  business  as- 
pects of  the  game.  In  short,  under  the  few  amendments  that  have 
been  made  to  the  major  league  agreement,  the  powers  of  the  com- 
missioner have  been  clarified  and  strengthened  and  in  no  way  tar- 
nish or  diminish. 

I  have  prepared  an  op-ed  piece  on  this  subject,  which  appeared 
in  the  New  York  Times,  and  I  ask  that  it  be  made  a  part  of  the 
record  of  these  proceedings. 

Senator  Metzenbaum.  Without  objection,  it  will  be. 

[The  information  follows:] 
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Mr.  Selig.  Very  briefly,  with  respect  to  the  election  of  a  new 
commissioner,  I  repeat  that  I  have  no  interest  in  continuing  in  this 
job  as  chairman  of  the  executive  council  for  any  longer  than  is  ab- 
solutely necessary.  We  had  every  intention  of  electing  a  new  com- 
missioner in  January. 

The  clubs,  after  a  frank  and  complete  discussion,  following  our 
monumental  and  historic  decision  with  respect  to  revenue  sharing, 
decided  that  it  would  be  unfair  to  elect  a  commissioner  while  we 
were  enmeshed  in  a  labor  negotiation  which  had  been  18  months 
in  its  inception.  We  want  to  present  our  new  commissioner  with 
labor  peace  so  that  he,  or  she,  can  guide  and  lead  us  into  the  21st 
century.  It  is  our  fervent  hope  that  that  will  be  sooner  rather  than 
later. 

Finally,  let  me  comment  briefly  on  the  state  of  our  game.  Since 
we  last  met,  we  have  had  two  expansion  teams  whose  performance 
exceeded  our  wildest  expectations,  both  in  terms  of  fan  interest  and 
performance  on  the  field.  Clearly,  our  guidelines  for  expansion  and 
our  draft  procedures  for  an  expansion  team  were  a  success,  in  that 
these  teams  were  immediately  competitive,  and  that  was  reflected 
in  the  unprecedented  number  of  fans  who  attended  games  in  Colo- 
rado and  Florida  last  year.  Colorado  set  baseball's  all-time  attend- 
ance record.  In  its  first  year,  Florida  was  one  of  just  seven  teams 
to  draw  over  3  million  fans. 

In  addition,  as  owners,  we  have  done  the  following  in  keeping 
with  our  holding  of  the  national  pastime  in  trust  for  our  fans. 

One,  we  have  added  a  round  of  playoff,  as  our  fans  indicated  they 
wanted,  ensuring  that  four  more  teams  will  now  make  the  playoffs 
each  year.  We  put  those  games  on  over  the  air,  not  cable  or  pay 
television. 

Two,  we  have  entered  into  an  historic  revenue-sharing  agree- 
ment, agreeing  to  share  enough  revenue  to  successfully  conclude  a 
new  collective  bargaining  arrangement  with  the  players,  assuming 
we  achieve  a  salary  cap  in  the  current  negotiation,  so  that  baseball 
can  continue  to  be  played  in  the  smaller  and  medium  sized  cities, 
and  that  our  fans  in  these  cities  can  reasonably  hope  for  competi- 
tive teams  in  the  future. 

Three,  we  are  entering  into  a  novel  and  creative  arrangement 
with  two  of  the  major  networks  to  again  ensure  that  our  games  will 
be  seen  by  the  widest  possible  group  of  fans,  and  to  ensure  that  our 
playoffs,  league  championship  series  and  the  world  series  will  be 
on  those  over-the-air  networks.  We  will  now  have  national  games 
being  shown  by  two  major  over-the-air  networks,  NBC  and  ABC, 
a  major  cable  network,  ESPN,  which  is  seen  in  over  58  million 
homes  and  available  to  over  92  percent  of  the  homes  in  America. 
Our  games  are  also  shown  nationally  on  the  superstations,  from 
Atlanta,  Chicago,  and  New  York. 

I  am  pleased  to  call  to  your  attention  that  Madison  Square  Gar- 
den network  and  WPIX  have  now  reached  an  agreement  to  show 
Yankee  games  on  over-the-air  TV,  ensuring  the  fans  of  New  York 
who  do  not  have  cable  the  ability  to  see  the  New  York  Yankees. 

Four,  we  have  established  an  expansion  committee  to  stud  the 
impact  and  effects  of  possible  expansion. 
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Five,  we  have  continued  to  take  appropriate  disciplinary  action 
involving  players  and  owners,  when  necessary,  to  uphold  the  integ- 
rity and  public  confidence  in  the  game. 

Six,  we  have  formed  an  equal  opportunity  committee  to  ensure 
that  all  clubs  are  meeting  expectations  in  regard  to  minority  hiring 
and  use  of  minority  suppliers  of  goods  and  services.  We  expect  to 
issue  a  report  on  that  progress  in  June. 

Seven,  we  have  improved  marketing  the  game  to  the  inner  city 
areas  and  to  minority  groups  through  the  growth  of  our  RBI  Pro- 
gram and  through  our  broadcasting  arrangements  with  Black  En- 
tertainment Television  and  Telemundo,  a  Spanish  language  na- 
tional cable  network. 

Eight,  we  have  entered  into  a  licensing  agreement  with  former 
Negro  league  players,  in  which  all  revenues  go  to  the  former  play- 
ers, the  Negro  League  Baseball  Museum,  and  the  Jackie  Robinson 
Foundation. 

Nine,  we  have  eliminated  the  use  of  smokeless  tobacco  through- 
out the  minor  league  system. 

Mr.  Chairman,  baseball  has  honored  its  place  as  a  national  pas- 
time. We  have  treated  the  game  with  dignity  and  the  respect  it  de- 
serves. We  have  operated  within  the  framework  of  the  antitrust  ex- 
emption for  more  than  70  years,  and  have  never  abused  it. 

We,  but,  more  importantly,  the  fans  of  baseball,  deserve  to  have 
it  continued. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Selig  follows:] 

Prepared  Statement  of  Allan  H.  Selig 

L  baseball's  restructuring  report  and  the  commissioner's  powers 

In  January,  1994,  the  Major  League  baseball  clubs  voted  to  approve  a  small  num- 
ber of  changes  to  the  Mjyor  League  Agreement,  which  sets  out  the  fundamental  un- 
derstanding among  the  twenty-eight  clubs  with  respect  to  how  decisions  will  be 
made  in  baseball  and  how  the  game  will  be  governed.  Among  many  items,  this  basic 
charter  estabUshed  the  Office  of  the  Comimssioner  and  provides  certain  powers  to 
the  Commissioner.  After  more  than  seventy  years,  baseball's  governing  document 
needed  to  be  updated  and  clarified  and  the  changes  were  overdue.  The  changes  that 
were  made  strengtiien  the  power  and  independence  of  the  Commissioner.  The 
changes  contained  in  the  adopted  Restructuring  Report  guarantee  every  decision 
made  by  the  Major  League  clubs  and  their  owners  will  be  in  accordance  with  the 
highest  standards  of  public  confidence  and  integrity  the  miUions  and  millions  of 
baseball  fans  have  come  to  expect  from  those  who  oversee  our  national  pastime. 

It  is  important  to  understand  the  background  of  the  Commissioner's  powers  to  un- 
derstand January's  changes.  The  powers  and  the  Office  of  the  Commissioner  were 
created  to  preserve  the  integrity  of  baseball  and  the  public's  confidence  in  the  game 
following  the  1919  Black  Sox  scandal.  The  Office  of  the  Commissioner  was  created 
in  1920  and  Judge  Kenesaw  Mountain  Landis  was  given  broad  powers  to  act  swiftly 
and  decisively  against  conduct  "detrimental"  to  the  game  of  baseball  to  restore  pub- 
lic confidence  in  the  integrity  of  the  national  pastime.  Public  perception  of  the 
game's  honesty  and  integrity  was  shattered  by  tne  infamous  Black  Sox  scandal  in 
which  eight  members  of  the  Chicago  White  Sox,  including  the  magnificently  talented 
Shoeless  Joe  Jackson,  were  indicted  for  conspiring  with  gamblers  to  fix  the  1919 
World  Series  against  Cincinnati.  Judge  Landis  mandate  was  clear:  change  the  wide- 
ly-held view  that  the  game  was  crooked  and  restore  the  public's  confidence  in  the 
integrity  of  the  teams'  contests. 

Using  his  broad  powers  to  act  against  conduct  that  was  "detrimental"  to  baseball. 
Judge  Landis  immediately  banned  the  eight  Black  Sox  players  from  the  game  for 
Ufe.  Over  his  24-year  tenure  as  Commissioner,  Judge  Landis  expelled  several  more 
players  for  life  and  declared  many  more  ineligible  tor  varying  periods  for  engaging 
in  conduct  determined  "detrimental"  to  the  game.  One  of  his  last  acts  as  Commis- 
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sioner  was  to  expel  William  D.  Cox,  the  owner  of  the  Philadelphia  Phillies,  from  the 
game  for  allegedly  betting  on  his  team.  Judge  Landis'  legacy,  trae  to  his  original 
mandate,  was  that  he  convinced  America  that  crooks  and  cheats  would  no  longer 
be  permitted  to  soil  the  game's  greatness  and  that  the  contests  on  the  field  could 
again  be  trusted  as  honest  ones. 

This  legacy  is  well-known.  But  what  many  do  not  know  is  Judge  Landis'  authority 
was  not  without  real  limits.  Notwithstanding  the  many  wondertul  stories  illustrat- 
ing his  often  dictatorial  approach,  Judge  Landis  never  had  free  reign  to  dictate  how 
the  clubs'  businesses  would  be  run. 

Historically,  the  Commissioner  of  baseball  has  been  frequently — and  correctly — 
referred  to  as  having  very  broad  powers  to  act  under  the  Major  League  Agreement 
in  the  "best  interests  of  baseball."  In  practice,  however,  these  powers  were  infre- 
quently exercised  and,  especially  in  recent  years,  were  uncertain  in  scope.  For  exam- 
ple, in  1992,  Commissioner  Vincent  attempted  to  exercise  the  best  interest  powers 
to  move  the  Chicago  Cubs  from  the  National  League  Eastern  Division  to  the  West- 
em  Division,  notwithstanding  a  vote  by  the  National  League  clubs,  properly  taken 
under  the  National  League  Constitution,  that  preserved  the  status  quo.  Although 
Commissioner  Vincent  may  have  believed  he  was  doing  what  was  best  for  basebml, 
a  federal  judge  auickly  told  him  he  had  no  such  power  to  act. 

When  baseball's  Restructuring  Committee  was  formed  shortly  after  Fay  Vincent's 
resignation  to  examine  the  entire  area  of  the  Commissioner^  powers,  it  became 
clear  that  there  were  widely  differing  opinions  as  to  how  far  the  best  interest  powers 
extended.  While  some  thought  thev  were  extraordinarily  broad,  others  thought  that 
in  any  area  specifically  reserved  wr  club  voting,  the  Commissioner  could  not  exer- 
cise best  interests  powers  even  in  situations  impUcating  the  integrity  of  or  public 
confidence  in  the  game.  Those  holding  that  opinion  felt  that  when  a  matter  was 
specified  for  a  club  vote  under  the  Major  League  Agreement  or  a  League  Constitu- 
tion, the  Commissioner's  best  interest  powers  were  inapplicable.  The  recent  Chicago 
Cubs  federal  court  opinion  was  used  as  authority  for  this  view. 

The  overriding  principle  in  the  Restructuring  Committee  deliberations,  however, 
was  to  make  it  clear  that  in  all  matters  (with  the  exception  of  collective  bargaining) 
that  implicate  the  integrity  of  baseball  or  the  public  confidence  in  the  game,  busi- 
ness or  otherwise,  the  Commissioner  can  exercise  best  interests  powers  to  act,  even 
if  an  action  is  taken  by  club  vote  under  the  Major  League  Agreement  or  League 
Constitution.  As  a  result,  depending  upon  one's  interpretation  of  the  Commissioner's 
powers  prior  to  restructiiring,  the  Commissioner's  best  interests  powers  in  January 
were  eitner  clarified,  restored  or  augmented — but  they  clearly  were  not  weakenedf. 
Those  who  have  expressed  concerns  about  the  Commissioner  no  longer  having  the 

Kower  to  protect  the  public  or  to  protect  baseball's  integrity  should  note  that  the 
lajor  League  Agreement  section  setting  out  the  Commissioner's  powers  never  even 
mentioned  the  words  "integrity"  or  "public  confidence"  until  these  modifications 
were  made  in  January. 

The  uncertainties  embedded  in  the  Major  League  Agreement  have  hindered  base- 
ball's ability  to  move  forward  constructively  in  certain  critical  areas  such  as  collec- 
tive bargaining  with  the  players.  Of  course,  there  was  no  Players  Association,  or 
even  a  federal  collective  bargaining  law,  in  1920  when  the  Commissioner's  authority 
was  first  delineated.  Our  nearly  30-year  history  of  collective  bargaining  witih  the 
Players  Association  reveals  that  the  Commissioner's  undefined  and  uncertain  role 
in  that  process  has  repeatedly  stalled  and  impeded  productive  discourse  between  the 
clubs  and  the  players.  The  Players  Association  it  seemed  would  negotiate  with  the 
clubs  on  the  assumption  there  was  another  step  available  in  the  process — convincing 
the  Commissioner  to  step  in  to  make  even  more  generous  proposals  or  to  force  the 
clubs  to  abandon  a  negotiating  stance  not  favored  by  the  players.  Baseball's  fans 
have  bom  the  brunt  of  the  "crisis"  bargaining  that  resulted  because  they  have  had 
to  endure  several  unnecessary  work  stoppages. 

Rather  than  exclude  the  Commissioner  from  labor  relations  with  the  players  as 
most  predicted  the  owners  would,  the  clubs  gave  the  Commissioner  the  responsibil- 
ity to  carry  out  the  labor  relations  pohcies  of  the  clubs.  Since  the  clubs  are  the  stat- 
utory employers  of  the  players  under  the  federal  labor  laws,  baseball  was  mandated 
to  place  ultimate  collective  bargaining  responsibility  with  the  clubs.  However,  the 
Commissioner  will  be  responsible  for  directing  all  future  collective  bargaining  talks. 
Given  the  paramount  role  that  our  collective  bargaining  agreement  witn  the  Players 
Association  plays  in  the  overall  economics  of  the  game,  this  new  responsibility  will 
greatly  enhance  the  Commissioner's  power  and  influence  over  the  mrection  of  the 
industry.  Moreover,  with  the  Commissioner  directing  the  clubs'  collective  bargaining 
efforts  from  the  start,  the  delays  and  unnecessary  work  stoppages  that  have  marked 
previous  negotiations  will  hopefully  be  eliminated.  This  will  be  an  enormous  benefit 
to  our  fans. 
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Finally,  for  the  first  time,  the  League  presidents  cannot  be  elected  without  the 
direct  approval  of  the  Commissioner.  Previously,  the  election  of  League  presidents 
was  the  exclusive  prerogative  of  each  League's  member  clubs.  Moreover,  the  Com- 
missioner will  have  more  direct  authority  over  the  League  presidents  and  some 
functions  formerly  carried  out  by  the  League  offices.  Overall,  restructuring  has 
clearly  and  unambiguously  centralized  the  administration  of  the  business  of  base- 
ball within  the  Office  of  the  Commissioner. 

Far  from  diluting  the  powers  of  the  Commissioner,  the  long  overdue  restructuring 
plan  recently  approved  oy  the  clubs  will  preserve  and  strengthen  the  power  and 
independence  of  the  Commissioner.  In  the  Commissioner's  primary  role  of  protecting 
the  integrity  of  and  public  confidence  in  the  national  game  of  baseball,  the  Commis- 
sioner's power  is  now  complete  and  unambiguous.  Further,  restructuring  has  given 
the  Commissioner  increased  authority  and  responsibility  to  orchestrate  basepall's 
centralized  business  operations,  including  the  all-important  collective  bargaining 
with  the  players.  These  changes,  I  am  confident,  will  enable  the  next  Commissioner 
both  to  maintain  baseball's  status  as  a  sport  of  unquestioned  integrity  and  hones^ 
and  to  take  the  game  boldly  into  the  21st  century  as  a  thriving  entertainment  prod- 
uct that  remains  affordable  and  accessible  to  the  great  majority  of  fans.  As  such, 
the  owners  of  Major  League  baseball  clubs  have  again  recognized  that  we  have  an 
obUgation  to  the  game  of  baseball  and  to  its  many,  many  wonderful  fans  that  goes 
far  beyond  our  own  economic  interests. 

II.  THE  SELECTION  OF  A  NEW  COMMISSIONER 

One  of  the  fu^t  acts  which  I  took  as  Chairman  of  the  Executive  Council  when  Fay 
Vincent  resigned  in  September  1992,  was  to  appoint  a  search  committee  for  a  new 
Commissioner.  That  Committee  is  chaired  by  WiUiam  Bartholomav,  the  Chairman 
of  the  Atlanta  Braves.  The  Committee's  membership  includes  members  of  the  Exec- 
utive Council  and  the  Co-Chairmen  of  Baseball's  Restructuring  Committee.  In  addi- 
tion, I  served  as  an  ex-officio  member  since  I  had  chaired  the  last  two  search  com- 
mittees for  baseball.  The  Committee  almost  immediately  hired  an  independent  exec- 
utive search  firm  and  began  its  work  in  earnest. 

Over  the  sixteen  months  of  its  operation  leading  to  the  Major  League  meetings 
in  Fort  Lauderdale  in  January  1994,  the  Search  Committee  considered  more  than 
380  candidates  of  extremely  diverse  background.  There  were  scores  of  meetings  and 
every  member  of  the  Committee  interviewed  numerous  potential  candidates  in  at- 
tempting to  get  down  to  a  final  group.  The  Chairman  of  the  Committee  alone  inter- 
viewed 46  candidates.  j     j  i     • 

The  Search  Committee  came  to  the  ownership  meetings  in  Fort  Lauderdale  in 
January  1994  prepared  to  review  finaUsts  with  the  Executive  Council  and  make  a 
recommendation  to  the  Executive  Council  and  to  the  ownership.  At  that  meeting, 
however,  several  owners  raised  concerns  that  the  election  of  a  Commissioner  at  this 
critical  junctvire  was  destined  to  doom  that  candidate  to  ultimate  failure.  This  large 
group  of  owners  raised  those  concerns  at  the  meeting  of  all  the  clubs  which  followed 
our  historic  revenue  sharing  agreement.  After  a  full  and  frank  discussion  in  which 
all  sides  of  the  matter  were  discussed  and  at  which  virtually  every  owner  spoke  to 
express  his  or  her  opinion,  the  clubs  reauested  that  I  continue  as  the  Chairman  of 
the  Executive  Council  and  that  no  candidate  for  Commissioner  be  presented  for  elec- 
tion at  this  time.  I  have  stated  from  the  time  of  my  election  as  Chairman  of  the 
Executive  CouncU  and  have  repeated  for  the  entire  eighteen  months  I  am  not  a  can- 
didate to  be  Commissioner  and  am  not  interested  in  serving  as  Commissioner.  I  can 
unequivocally  state  that  remains  my  unwavering  position. 

The  concerns  expressed  by  the  clubs  were  two-fold.  First,  the  Restructuring  Re- 
port which  was  approved  provided  that  the  Commissioner  would  be  the  head  of  all 
future  collective  bargaining  negotiations  with  the  Players  Association.  Major  League 
Baseball  hired  Richard  Ravitch  to  be  its  chief  negotiator  ahnost  two  years  ago.  He 
has  worked  diligently  and  industriously  since  that  time  to  develop  a  collective  bar- 
gaining strategy  and  to  commence  discussions  with  the  Players  Association  in  an- 
ticipation of  reaching  a  new  collective  bargaining  agreement  with  the  players  as 
soon  as  possible.  To  oring  a  new  Commissioner  into  that  environment  and  charge 
him  or  her  with  the  responsibility  for  conducting  labor  negotiations  woiild  create 
confusion  and  ambiguity  with  regard  to  the  role  of  Mr.  Ravitch  and  would  inevitably 
involve  tJie  insertion  of  a  new  person's  style  into  a  process  which  is  now  two  years 
down  the  road. 

On  the  other  hand,  if  a  new  Commissioner  were  to  be  appointed  and  would  an- 
nounce upon  appointment  he  or  she  had  no  intention  of  being  involved  in  the  collec- 
tive bargaining  process,  it  would  undermine  the  intent  of  the  Restructuring  Report 
and  would  artificially  constrain  involvement  of  the  senior  executive  officer  in  the 
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game  from  the  game's  most  important  process.  In  addition,  as  negotiations  pro- 
gressed, there  would  be  increasing  pressure  on  a  new  Commissioner  to  become  in- 
volved despite  that  person's  relative  newness  to  the  negotiations  and  procedures. 
Putting  a  person  into  that  situation  as  a  first  order  of  business  was  destined  to  cre- 
ate an  untenable  position,  for  the  new  Commissioner,  the  clubs  and  the  players. 

It  is  the  intent  of  the  clubs  to  elect  a  strong,  independent  and  visionary  Commis- 
sioner at  the  earliest  possible  juncture.  It  is  our  fervent  hope  that  we  can  present 
such  a  Commissioner  with  a  new  collective  bargaining  agreement  and  ask  that  per- 
son to  lead  the  owners,  the  players,  the  fans,  and  the  umpires  into  the  21st  century. 
To  elect  someone  to  that  role  now,  before  our  labor  negotiations  have  concluded, 
would  hamper  that  goal. 

Senator  Metzenbaum.  Mr.  Selig,  you  and  I  disagree  about 
whether  the  owners  strengthened  or  gutted  the  office  of  commis- 
sioner. 

Let  me  get  this  straight.  Will  the  future  commissioner  have  inde- 
pendent decisionmaking  authority  over  whether  an  owner's  lockout 
that  is  threatening  to  wreck  the  season  should  be  called  to  a  halt? 

Mr.  Selig.  Senator  Metzenbaum,  I  have  25  years  of  history  in 
this  business.  I  have  to  give  you  an  answer,  sir,  because  that  is  not 
the  relative  question. 

Senator  METZENBAUM.  That  isn't  my  question.  Whether  you 
think  it's  relevant  or  not,  I  think  it's  relevant.  [Applause.] 

Please,  please.  Let's  conduct  this  meeting  with — I  want  an  an- 
swer to  the  question,  because  that's  the  question  that  I'm  asking 
you;  not  something  that  you  want  to  answer.  You  can  answer  after- 
wards, but  I  want  to  ask  you  whether  or  not  a  future  commissioner 
will  have  independent  decisionmaking  authority  over  whether  an 
owner's  lockout  that  is  threatening  to  wreck  the  season  should  be 
called  to  a  halt.  Will  he,  yes  or  no? 

Mr.  Selig.  No  more,  sir,  than  he  would  in  ordering  the  players 
back  if  they  were  out  on  strike,  which  he  has  never  been  able  to 
do. 

Senator  Metzenbaum.  That  isn't  the  point.  If  he 

Mr.  Selig.  Oh,  it  is  the  point. 

Senator  Metzenbaum.  The  answer,  then,  is  no? 

Mr.  Selig.  The  answer  is  that  we  cleared  up  an  ambiguity  which 
is  what  I  was  tr3dng  to  answer.  The  Player  Relations  Committee 
was  created  in  1967,  some  47  years  after  the  major  league  agree- 
ment, which  never  foresaw  labor  or  a  union  or  anything  else.  It 
was  left  out  there.  Many  commissioners  always  felt  they  were  in 
an  ambiguous  state.  They  were  neither — they  couldn't  control — 
Bart  Giamatti,  sir,  had  it  right.  He  said,  in  1989,  "Why  should  I 
enter  a  process  where  I  have  suasion  only  over  one  side?" 

Senator  Metzenbaum.  Mr.  Selig,  let's  go  back  again. 

Is  your  answer  yes  or  no?  That's  all  it  is.  It's  a  very  simple  ques- 
tion: Will  the  future  commissioner  have  independent  decisionmak- 
ing authority  over  whether  an  owners'  lockout  that  is  threatening 
to  wreck  the  season  should  be  called  to  a  halt?  Can  you  answer 

Mr.  Selig.  He  will  now  be  leading  the  process,  sir. 

Senator  Metzenbaum.  He  will  be  what? 

Mr.  Selig.  He  will  now  be  implementing  the  labor  strategy  for 
the  management. 

Senator  Metzenbaum.  For  the  management,  but  he  won't  have 
authority  to  move  in  with  respect  to  an  owners'  lockout  that  can 
wreck  the  entire  season? 
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Mr.  Selig.  Senator  Metzenbaum,  he  hasn't  had  the  right  to  move 
into  a  players'  strike  all  these  years. 

Senator  Metzenbaum.  Well,  that's  arguable,  Mr.  Selig. 

Mr.  Selig.  No,  it  isn't  arguable.  He  never  has  had  that  authority. 
In  fact,  Mr.  Fehr  and  his  predecessor,  Mr.  Miller,  stated  on  many 
occasions,  sir,  that  they  didn't  care  what  the  commissioner  thought. 

Senator  Metzenbaum.  I  think  your  answer  is  incredible.  Let  me 
continue. 

Will  the  future  commissioner  have  decisionmaking  authority  over 
whether  world  series  or  playoff  games  are  on  free  TV,  or  any  game, 
for  that  matter? 

Mr.  Selig.  The  answer  is  that  on  all  business  matters  that  affect 
integrity  and  public  confidence — and  certainly  that  falls  into  that — 
he  has  as  much  if  not  more  authority,  sir,  than  he  ever  had  before. 

By  the  way,  you  will  note,  with  or  without  commissioners  Sen- 
ator Metzenbaum,  we  have  no  games  on  cable  or  pay  TV. 

Senator  Metzenbaum.  Let  me  make  it  clear.  I  don't  think  you're 
giving  me  a  correct  answer,  because  I  have  in  front  of  me  here  a 
major  league  agreement,  and  it  says  "The  following  types  of  action 
shall  require  other  than  a  simple  majority  vote  of  all  member 
clubs:" — and  then  it  goes  on  to  say, 

1.  The  vote  of  a  simple  majority  of  the  clubs  in  each  league  shall  be  required  for 
the  adoption  of  any  of  the  following: 

— and  then  it  goes  on  to  say, 

any  action  relating  to  schedviling  of  the  championship  games,  season,  any  action 
relating  to  the  all-star  game,  any  action  relating  to  radio  and  TV,  interleague  cham- 
pionship play,  expansion  of  either  league,  the  sale  or  transfer  of  a  club,  any  amend- 
ment to  the  central  fund  agreement — 

you  have  eliminated  from  the  commissioner  the  authority  to  move 
in  these  areas. 

Mr.  Selig.  No,  sir.  Because  if  you  go  back,  even  in  the  Landis 
days — and  I  have  done  a  lot  of  history,  sir,  over  the  past  decades — 
many  commissioners,  in  my  25  years  in  baseball,  didn't  move  on 
expansion,  didn't  move  on  realignment,  didn't  move  on  other 
things.  If  they  did,  the  leagues  did  it,  the  member  clubs  did  it,  lead 
by  their  league  presidents. 

The  fact  is,  by  inserting  public  confidence  and  integrity  into 
these  areas,  you  have  cleared  up  the  ambiguities  and  given  the 
commissioner  the  ability  and  authority  to  move  into  these  areas. 

By  the  way,  if  you  would  like  to  take  each — if  we  had  the  time, 
in  my  25  years,  I  would  take  you  and  show  you  where  commis- 
sioners have  not  involved  themselves  in  those  areas. 

Senator  Metzenbaum.  Mr.  Selig,  the  courts  have  regularly  ruled 
that  the  independence  of  a  commissioner,  his  power,  stems  from 
the  "best  interests"  clause  of  the  baseball  agreement.  Public  con- 
fidence and  the  integrity  of  the  game  depend  on  that  power,  and 
the  owners  have  eliminated  that  power.  It  is  that  simple. 

You  can  talk  about  integrity  and  public  confidence,  but  you  have 
undermined  the  power  to  do  anything  to  build  confidence  or  integ- 
rity. You  have  absolutely  made  the  commissioner  into  a  figurehead. 
You  have  given  him — whereas  before  he  had  great  authority  in  the 
matter  of  labor  negotiations,  in  the  matter  of — he  wasn't  on  either 
side,  but  he  was  able  to  move  in  when  there  was  a  problem.  In- 
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stead  of  that,  what  you  have  now  said  is  "you're  a  lackey,  you'll 
work  for  us,  go  out  there  and  negotiate  the  labor  agreement." 

I  think  the  American  public,  those  concerned  about  baseball, 
have  to  recognize  that  this  behemoth  of  baseball  owners  have  taken 
the  commissioner  that  Kenesaw  Landis  had  indicated  had  total 
power,  and  what  you  have  done  is  you've  made  him  into  just  a  boy 
working  for  you,  getting  a  high  salary  and  nothing  much  more  than 
that. 

Mr,  Selig.  Well,  Senator,  I  couldn't  disagree  with  you  more,  sir, 
with  all  due  respect.  I  have  a  lot  of  history,  and  I  wish  we  had  the 
time  today  to  go  through  that  history. 

But  I  would  tell  you  now,  relative  to  labor,  and  relative  to  all  of 
the  business  functions  that  you  talked  about,  that  man  has  as 
much  authority  in  this  industry  as  any  human  being  in  the  United 
States  of  America.  He  has  more  authority  than  anybody  else  that 
I  know.  He  has  less  checks  and  balances  than  anybody  else  in  this 
country,  so  the  fact  of  that  matter — Senator  Metzenbaum,  look.  In 
the  labor  situation,  for  somebody  to  serve  an  effective  function,  he 
has  to  have  equal  authority  over  both  sides.  The  players  have 
rightfully  said  with  all  due  respect,  I  don't  disagree.  Both  Marvin 
Miller — I  would  like  to  have  a  dollar  for  every  time  Marvin  Miller 
said  he  didn't  give  a  damn  what  Bowie  Kuhn  thought  about  any- 
thing. 

So  the  fact  of  the  matter  is  that  the  commissioner,  because  the 
Players  Relations  Committee  was  created  46  years  after  the  major 
league  agreement,  we  have  cleared  up  the  ambiguities.  The  same 
thing  with  business  affairs,  whether  it's  expansion,  whether  it's  re- 
alignment, so  on  and  so  forth,  commissioners  have  not  involved 
themselves. 

By  the  way,  the  last  court  that  did  involve  themselves  in  1992 
told  commissioner  Vincent  he  did  not  have  the  authority  to  rule 
that  the  Cubs  could  be  realigned. 

Senator  Metzenbaum.  In  that  case,  Finley  v.  Kuhn,  the  court 
said  this  history  of  adoption  is  a  major  league  agreement,  and  the 
operation  of  baseball  for  more  than  50  years  under  it,  and  the  nu- 
merous exercises  of  broad  authority  under  the  **best  interest" 
clause  by  Landis  and  Kuhn,  and  most  importantly,  express  lan- 
guage of  the  agreement  itself,  are  all  to  the  effect  that  the  commis- 
sioner has  the  authority  to  determine  whether  any  act,  any  act, 
transaction  or  practice  is  not  in  the  best  interests  of  baseball. 
That's  about  as  broad  as  you  could  have  it,  and  that's  what  the 
court  held  in  Finley  v.  Kuhn,  the  very  case  you  were  just  talking 
about. 

Mr.  Selig.  No,  sir.  No,  16  years  later  in  Chicago,  in  the  Chicago 
Cubs — in  the  Fay  Vincent  suit  against  the  Chicago  Cubs,  they 
ruled  that  Fay  Vincent  did  not  have  the  authority  to  realign  the 
National  League. 

After  all,  we  have  league  constitutions 

Senator  Metzenbaum.  Mr.  Selig,  I  don't  think  you're  correct. 
What  happened  was  you  got  a  temporary  restraining  order  in  that 
case 

Mr.  Selig.  But  he  did  rule  against  the  commissioner 

Senator  Metzenbaum.  Just  one  moment,  please. 
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You  had  a  temporary  restraining  order,  which  was  subsequently 
withdrawn  and  vacated,  and  there  is  no  opinion  in  that  case,  no  ap- 
peals court  ever  ruled  on  it,  no  future  plaintiff  can  rely  on  it.  It's 
a  weak  and  grasping  basis  to  claim  that  the  commissioner's  powers 
over  baseball's  business  matters  were  uncertain.  In  that  case,  you 
got  a  temporary  restraining  order,  then  it  was  vacated,  no  opinion, 
no  law  made  at  all.  You're  trying  to  tell  me  that  that's  a  basis  for 
the 

Mr.  Selig.  But,  Senator  Metzenbaum,  I  can  take  each  business 
subject  that  you  raised  there  and  carefully  walk  you  through  what 
commissioners  have  done.  There  has  always  been,  up  to  this  agree- 
ment, a  question  in  their  minds  about  what  they  can  and  can't  do. 

Let  me  give  you  a  for  instance.  In  1976,  when  the  American 
League  had  agreed  to  expand,  then  commissioner  Kuhn  wanted  the 
National  League  to  expand.  They  had  a  unanimous  vote  rule  in  the 
National  League.  He  could  not  convince  those  two  clubs  to  waive 
their  rights  and  vote  for  expansion.  Therefore,  unfortunately,  they 
didn't  expand.  The  American  League  did  expand.  But  at  that  time 
he  felt,  as  many  commissioners  have  felt,  on  many  business  mat- 
ters, Senator  Metzenbaum,  that  he  did  not  have  the  authority  and 
didn't  exercise  it. 

I  could  sit  here  all  day  and  cite  example  after  example  like  that 
for  you. 

Senator  Metzenbaum.  I  think  we  can  look  at  this  agreement. 
You  don't  have  to  be  a  genius,  and  you  don't  have  to  be  a  Philadel- 
phia lawyer,  you  don't  have  to  be  a  Supreme  Court  Justice,  to  un- 
derstand that,  under  this  new  agreement,  you  have  denigrated  the 
position  of  the  commissioner. 

Let  me  ask  you  a  question 

Mr.  Selig.  Senator  Metzenbaum,  though  I  must  say  to  you,  with 
all  due  respect,  sir,  I  disagree,  and  I  disagree  coming  from  a  back- 
ground where  baseball  has  been  my  career. 

Senator  Metzenbaum.  Well,  I  disagree  on  the  basis  of  having 
been  the  head  of  a  law  firm,  practicing  law  for  a  considerable  pe- 
riod of  time.  I  think  I  can  read  English. 

Mr.  Selig.  Reasonable  people  can  disagree. 

Senator  Metzenbaum.  Let  me  ask  you  a  question:  Will  the  com- 
missioner have  authority  as  to  whether  world  series  or  playoff 
games  are  on  free  TV,  or  any  game  for  that  matter? 

Mr.  Selig.  Sure,  because  that  affects  the  integrity  and  public 
confidence.  We  have  already  said — and  I  said  before  you  last  year — 
that  these  games,  through  the  rest  of  this  decade,  would  be  on  free 
TV. 

By  the  way,  baseball,  every  year,  has  expanded  free  TV  games. 

Senator  Metzenbaum.  Wait  a  minute.  Don't  tell  me  how  great 
you  are  and  how  great  baseball  has  been,  and  what  a  wonderful 
job  they've  done  for  the  people.  I'm  talking  about  this  new  agree- 
ment. 

This  new  agreement  specifically  says  that  the  following  types  of 
actions  shall  require  other  than  a  simple  majority  vote  of  the  mem- 
ber clubs;  the  vote  of  the  simple  majority  of  the  clubs  that  each 
league  shall  be  required,  for  the  adoption  of  any  of  the  following, 
and  it  goes  on  to  say  "any  action  relating  to  radio  and  TV." 
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Now,  how  does  the  commissioner  get  into  it  if  a  majority  of  the 
clubs  can  make  the  decision?  I  don't  understand  that. 

Mr.  Selig.  The  commissioner  can  get  into  it,  sir,  if  he  thinks  it 
affects  either  pubHc  confidence  or  integrity. 

Senator  Metzenbaum.  But  he  doesn't  have  any  authority  to  do 
anything. 

Mr.  Selig.  Oh,  yes,  he  has  more  authority  as  a  result  of  that 
than  he's  ever  had. 

Senator  Metzenbaum.  Do  you  think  the  commissioner  has  au- 
thority as  to  whether  a  team  can  be  sold  to  a  foreign-controlled 
company? 

Mr.  Selig.  Yes,  because  the  same  thing  is  true.  And,  by  the  way, 
by  the  way,  Senator,  on  both  franchise  move,  sale  and  everything 
else,  commissioners  have  not  involved  themselves.  By  the  way,  in 
an  earlier  statement,  if  they  had,  where  were  the  commissioners, 
then,  when  all  those  teams  were  being  moved  in  the  forties,  fifties 
and  sixties  and  seventies? 

Senator  METZENBAUM.  You're  saying  the  commissioner  has  no 
authority  in  that  area,  about  whether  a  team  can  be  moved? 

Mr.  Selig.  He  has  the  same  authority  he  has  always  had.  He 
hasn't  stopped  them  in  the  past. 

What  you're  suggesting  here  today,  Senator,  is  that  this  is  some 
radical  departure  from  the  past,  and  I  am  submitting  to  you,  with 
the  lessons  of  history,  that  it  is  not  a  departure. 

Senator  Metzenbaum.  And  I'm  saying  to  you — I'm  not  suggest- 
ing it.  I'm  sa3dng,  unequivocally,  based  upon  the  language  of  the 
agreement 

Mr.  Selig.  No,  it  isn't. 

Senator  Metzenbaum.  I  can  read  English,  and  the  language  says 
he  doesn't  have  the  authority 

Mr.  Selig.  But  they  haven't  involved  themselves  in  those  in  the 
past. 

Senator  Metzenbaum.  Now  you've  given  a  different  argument. 
As  soon  as  I  raise  the  question,  as  to  whether  or  not  the  commis- 
sioner has  the  authority,  then  you  say,  "Oh,  no,  they  never  had  it." 
That's  not  the  question. 

Mr.  Selig.  The  question  is  he  has  more  authority  today  in  those 
areas  than  he  had  in  the  past. 

Senator  Metzenbaum.  I  say  "BS"  to  that.  [Applause.] 

Does  the  commissioner  have  authority  as  to  whether  millions  in 
new  franchise  fees  are  distributed  fairly  among  the  small  and  large 
market  teams? 

Mr.  Selig.  The  same  authority  that  he's  had  in  the  past.  In  fact, 
the  commissioner  made 

Senator  Metzenbaum.  The  answer  is  yes  or  no.  Does- 


Mr.  Selig.  The  commissioner  made  the  last  decision  relative  to 
expansion  fees,  sir. 

Senator  Metzenbaum.  I'm  asking  you 

Mr.  Selig.  The  commissioner  made  the  last  decision  relevant  to 
expansion. 

Senator  Metzenbaum.  So  he  can  involve  himself  in  determining 
how  those  millions  of  dollars  of  fees  can  be  allocated. 

Mr.  Selig.  Only  if  it  concerns  public  confidence  and  integrity. 
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Senator  Metzenbaum,  I  see.  So  if  it  doesn't  do  that,  then  he  can't 
doit? 

Mr.  Selig,  Never  has  in  the  past. 

Senator  Metzenbaum.  Can  the  commissioner  be  involved  as  to 
whether  an  owner  can  increase  profits  by  selling  off  the  best  play- 
ers, even  if  it  threatens  to  make  the  team 

Mr.  Selig.  Absolutely;  that's  public  confidence  and  integrity.  Not 
a  question. 

Senator  Metzenbaum.  The  fact  is  that  baseball's  very  first  com- 
missioner stated  publicly  that  he  had  control  over  whatever  and 
whoever  had  to  do  with  baseball.  He  also  nullified  a  contract  be- 
tween a  major  and  a  minor  league  team.  Commissioners  Bowie 
Kuhn  and  Fay  Vincent  stepped  in  to  end  lockouts,  to  end  lockouts. 
That's  a  labor  matter.  Kuhn  blocked  the  sale  of  three  players  from 
the  Oakland  A's  and  it  was  upheld  by  a  Federal  appeals  court.  Vin- 
cent made  rulings  about  distributing  the  millions  of  dollars  in 
startup  fees  that  the  Colorado  Rockies  and  the  Florida  Marlins 
paid  the  other  owners,  and  Vincent  worked  out  an  improved  pay 
scale  for  the  umpires. 

Are  you  trying  to  tell  me  that  the  commissioners  have  not  had 
the  authority  to  do  the  things  I  have  just  described,  and  more, 
when  they  determined  that  it  was  in  the  best  interests  of  the 
game? 

Mr.  Selig.  Yes,  I  am.  I'm  telling  you  that  history,  as  I  said  to 
you  earlier — and  I  will  read  to  you  that  in  the  new  agreement  that 
"Nothing  in  section  4  shall  limit  the  commissioner's  authority  to  act 
on  any  matter  that  involves  the  integrity  of  or  public  confidence  in 
the  national  game  of  baseball." 

Senator  Metzenbaum,  as  clear  as  that  is  to  you,  that  is  as  clear 
as  it  is  to  me. 

Senator  Metzenbaum.  Mr.  Selig,  you've  been  talking  about  the 
fact  of  a  question  of  integrity  or  a  business  decision.  My  question 
to  you  is,  who  decides  whether  it  is  a  matter  of  integrity  or  a  busi- 
ness decision?  The  owners? 

Mr.  Selig.  The  commissioner. 

Senator  Metzenbaum.  The  commissioner  makes  that  decision. 

Mr.  Selig.  Yes,  sir. 

Senator  Metzenbaum.  Can  you  show  me  that  in  the  agreement? 

Mr.  Selig.  I'm  sure  that  it's  in  the  agreement.  I'll  have  to  look 
through  it,  and  when  it's  over,  I  can  have  somebody  give  it  to  your 
people. 

Senator  METZENBAUM.  All  right,  because  I  don't  believe  that's  in 
the  agreement. 

Mr.  Selig.  The  commissioner  has  the  authority  to  do  it. 

Senator  Metzenbaum.  You  say  unequivocally  that  a  vote  of  a 
simple  majority  of  the  clubs  in  each  league  shall  be  required  for  the 
adoption  of  any  of  the  following — and  then  you  go  on  to  say  each 
of  these  things  that  I've  just  been  talking  about.  So  you  have  given 
the  authority  to  a  majority  in  each  league  to  make  that  decision, 
and  now  you're  telling  me  that  the  commissioner  has  to  do  with  the 
integrity  of  the  game. 

Mr.  Selig.  Yes,  because  I  think — as  I  said  to  you  earlier,  given 
the  practical  experience  in  watching  commissioners,  I  am  telling 
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you  that  the  new  commissioner  will  have  more  authority  in  these 
areas  than  they  have  ever  had  before. 

In  spite  of  all  the  things  you  have  read  there,  the  fact  of  the  mat- 
ter is  that  there  have  been  many  areas  that  no  one  has  been  clear 
on.  After  all,  it  is  fair  to  say  that  since  1921  things  have  changed, 
and  so,  therefore,  the  amendments  that  we've  made  merely  reflect 
the  times. 

Senator  Metzenbaum.  How  can  you  say  they  reflect  the  times 
when  you  specifically  spell  out,  for  the  first  time,  the  rights  of  the 
owners  of  the  clubs  to  make  certain  decisions?  That  was  not  in 
your  covering  rules  before. 

You  cannot  deny  the  fact  that  a  vote  of  a  simple  majority  of  the 
clubs  of  each  league  shall  be  required  for  the  adoption  of  any  of  the 
following,  and  then  you  go  on  to  say  scheduling,  you  talk  about  the 
all-star  game,  the  league  championship,  the  world  series;  you  talk 
about  actions  relating  to  radio  or  TV.  You  talk  about  transfer  of  the 
rights  to  broadcast,  interleague  championship  play.  All  of  these  are 
things  that  the  majority  of  the  clubs  can  do. 

Now,  where  does  this  commissioner — and  I've  got  a  number  of 
others  here,  too:  expansion  of  either  league,  the  sale  or  transfer, 
the  relocation.  Where  does  it  say  that  the  commissioner  can  come 
in  and  say,  "Oh,  you  guys  just  made  that  decision,  and  you  don't 
have  a  damned  thing  to  do  with " 

Mr.  Selig.  I  just  read  that,  too,  but  let  me  suggest  to  you  again, 
Senator,  if  you  take  everything  you  just  read — ^You're  saying  to  me 
this  agreement  was  gutted,  it  is  weaker,  and  I'm  sajang  to  you  that 
if  I  take  each  one  of  those  subjects  and  take  you  back  through  the 
last  50  or  70  years  in  history,  you  will  find  out  that  even  in  the 
Landis  era,  in  terms  of  business  matters,  the  clubs,  for  the  most 
part,  did  their  business  and  have  always  done  it,  whether  it's  ex- 
pansion realignment,  or  all  the  other  things  you  have  noted. 

This  strengthens  it;  it  doesn't  weaken  it. 

Senator  MteTZENBAUM.  How  can  you  possibly  sit  there  and  say  it 
strengthens  it  when  it  says  specifically  that  the  majority  of  the 
owners  of  those  baseball  clubs  have  those  rights?  How  can  you  say 
you've  given  the  commissioner  more  authority? 

Mr.  Selig.  Because  he  didn't  have  those  rights  before.  There 
were  ambiguities,  Senator  Metzenbaum. 

Senator  Metzenbaum.  Now  he  doesn't  have  them,  and  now  the 
question  of  whether 

Mr.  Selig.  No,  he  does  have  them.  No,  no,  he  does  have  them. 

I  want  to  read  again.  It  says,  "Nothing  in  section  4  shall  limit 
the  commissioner's  authority  to  act  on  any  matter  that  involves  the 
integrity — "  any  matter,  I  repeat  that — "that  involves  the  integrity 
of  or  public  confidence  in  the  national  game  of  baseball." 

Senator  Metzenbaum.  Mr.  Selig,  let's  face  it,  there's  a  lot  of 
these  decisions  that  don't  really  deal  with  the  question  of  integrity 
or  public  confidence.  Landis  didn't  say  those  were  the  limits.  A  lot 
of  things  don't  deal  with  integrity  or  public  confidence.  Should  a 
team  come  to  St.  Petersburg  or  should  it  not;  that's  not  a  question 
of  integrity  or  public  confidence.  It's  a  question  of  the  dollars  that 
the  baseball  owners  are  interested  in. 
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If  the  commissioner  and  the  owners  disagree  on  whether  it's  an 
integrity  of  business  issue,  can  the  owners  declare  him  incapaci- 
tated and  fire  him? 

Mr.  Selig.  No;  the  incapacitated — I  would  like  to  pick  up  on  the 
early  part  of  the  thing  and  come  back  to  that,  if  I  can,  sir. 

The  incapacitated  provision,  sir,  is — after  all,  whether  it's  the 
Federal  Government  or  anything  else,  if  there  is  an  incapacitation 
of  people,  you  have  to  have  a  process.  You  have  to  have  something 
set  up  so  that  the  Government  can  run,  or  a  business  can  run,  or 
an  industry  can  run.  This  incapacitation  merely  sets  up  a  process 
in  time  of  an  actual  incapacitation. 

If  I  may,  sir,  let  me  get  back  to  the  earlier  comment,  where  you 
talked  about  whether  a  commissioner  can,  in  the  terms  of  a  fran- 
chise sale,  or  in  terms  of  a  move — I  don't  have  a  lot  of  time  today, 
but,  sir,  when  the  Dodgers  moved,  when  the  Giants  moved,  when 
the  Braves  moved,  when  the  A's  moved — and  we  can  go  on  and  on 
and  on — ^there  were  commissioners  sitting  in  office,  and  those 
moves  weren't  either  stopped  or  encouraged.  The  fact  is,  as  Ford 
Frick  said  in  1965,  in  terms  of  the  Milwaukee  move,  that's  a  league 
matter.  He  didn't  say,  sir,  it's  a  commissioner's  matter.  He  said,  in 
1965,  it's  a  league  matter.  That's  the  way  it  was  handled. 

Under  the  new  agreement,  if  that  commissioner  believes  that  the 
integrity  of  or  public  confidence  of  our  game  is  being  affected,  he 
now  has — the  ambiguities  of  an  agreement  written  in  another  era, 
73  years  ago,  have  been  cleared  up. 

If  you  can  some  day  explain  to  me  how  that  agreement  has  been 
weakened,  then  fine 

Senator  Metzenbaum.  I'm  explaining  it  to  you  right  now. 

Mr.  Selig.  But  how  do  you  answer  the  fact  that  many  commis- 
sioners have  said — ^you  brought  up  franchise  moves,  so  I'm  picking 
up  on  that.  How  do  you  say  that  many  commissioners  during  either 
a  proposed  franchise  move  or  expansion,  said  it  was  a  league  mat- 
ter, not  in  their  purview? 

Senator  Metzenbaum.  Let  me  say,  Mr.  Selig,  first  of  all,  you've 
taken  away  from  the  commissioner  certain  specific  areas  then  you 
said  no,  but  we're  reserving  the  right  to  the  commissioner  if  it's  a 
question  of  integrity  or  public  confidence.  Then  you're  reserving  for 
the  club  owners  the  right  to  say,  "Well,  we  think  that  decision 
wasn't  very  good,  and  we  think  he's  really  incapacitated  to  handle 
this  job  any  further  and  you  eliminate,  terminate  his  job." 

What  you  have  is,  you  have  taken  away  certain  rights.  You're  ar- 
guing that  he  has  the  right  under  public  confidence  and  integrity, 
and  I'm  pointing  out  yes,  but  you  always  have  hanging  over  him 
this  question  of  incapacity,  and  they  can  say  anything  is  incapacity, 
anything. 

Mr.  Selig.  But,  Senator  Metzenbaum,  I'm  really  trying,  as  a  re- 
sult of  history  here — because  I  think  the  lessons  of  history  are  real- 
ly relevant  and  very  germane  to  what  we're  talking  about — ^you're 
raising  all  the  subjects.  I'm  telling  you  what  has  happened  in  spe- 
cific cases,  from  Ford  Frick  to  Bowie  Kuhn  to  Happy  Chandler  to 
Kenesaw  Mountain  Landis,  to  Peter  Uebberoth  and  through  Fay 
Vincent.  They  did  not,  many  times,  in  the  midst  of  some  of  the 
great  traumas  in  baseball  history,  those  commissioners,  because  of 
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the  ambiguity,  stated  that  they  are  league  matters  and  they  didn't 
have  control. 

Now,  to  say  that  something  has  been  gutted,  but  then,  when  you 
get  into  the  history  of  it  and  find  out  that  there  wasn't  that  power 
there,  and  many  commissioners  so  said  that,  that's  what  mystifies 

me. 
Senator  Metzenbaum.  When  did  the  commissioners  say  that? 
Mr.  Selig.  Well,  I  can  tell  you  about  all  the  fi-anchise  moves  that 

went  in 

Senator  Metzenbaum.  You  said  many  commissioners  said  that. 
Now,  tell  me  who  said  what. 

Mr.  Selig.  Well,  Ford — Do  you  want  me  to  go  back  on  the  expan- 
sion? In  1965,  in  a  very  controversial  franchise  move.  Ford  Frick 
said  it  was  a  league  matter;  it  was  not  for  the  commissioner. 

Senator  Metzenbaum.  Was  he  the  commissioner  at  that  time? 

Mr.  Selig.  Yes,  he  was. 

Senator  Metzenbaum.  Go  ahead. 

Mr.  Selig.  Well,  the  franchise  moves  of  the  fifties  were  league 
matters.  Charlie  Finley's  move,  which  was  extraordinarily  con- 
troversial, in  1967,  commissioner  Eckert  didn't  get  involved.  In 
fact,  under  pressure,  it  was  an  American  League  matter. 

I'm  merely  suggesting  to  you  that,  for  the  first  time,  all  the  am- 
biguous things  that  people  didn't  see  when  they  wrote  that  very 
well  done  document  in  1921  have  all  been  cleared  up  by  this.  After 
all,  the  Constitution  of  the  United  States  has  been  amended  eight 
times  since  1921.  Don't  we  at  least  have  the  opportunity  to  make 
adjustments  that  reflect  the  generation  that  we  live  in? 

Senator  Metzenbaum.  You  certainly  have  a  right  to  do  what  you 
all  want  to  do.  We  also  have  the  right  to  take  away  your  antitrust 
exemption. 

Mr.  Selig.  I  understand  that.  After  all,  what  have  we  done-^ 
Senator  Metzenbaum,  I  said  this  yesterday,  and  I  have  to  say  it 
again  today.  In  15  months,  what  have  we  done  that  would — ^After 
all,  what  have  we  done  in  the  last  15  months  that  would  really 
warrant  taking  away  the  exemption? 

Senator  Metzenbaum.  There  are  certain  Senators  who  feel  it 
ought  to  be  taken  away. 

Mr.  Selig.  We  have  increased  games  on  television,  we  have  done 
things  that  we  think  our  fans  want  to  do.  We  have  created  all  the 
things  we've  talked  about  today. 

It's  one  thing  that  would  be  very  hard  for  me.  Senator  Metzen- 
baum, to  sit  here  today,  if  our  record  wasn't  what  it  is.  I'm  proud 
of  it  and  I'm  proud  of  what  I've  read.  The  fact  that  we  have  a  dis- 
agreement on  the  document  is  one  thing,  but  I  ask  again,  what  spe- 
cific actions  in  the  past  15  months  would  warrant  stripping  an  ex- 
emption when  we  have  tried  to  do  everything  and  have  done, 
whether  it's  our  deal  with  ABC  or  NBC,  or  all  the  other  things  that 
we  have  done 

Senator  Metzenbaum.  Or  the  deals  of  going  to  pay  TV  in  New 
York;  how  about  that?  Do  you  think  the  commissioner,  if  he  had 
been  in  place,  might  not  put  a  stop  to  that? 

Mr.  Selig.  No,  he  absolutely  wouldn't  have  to  put  a  stop  to  it. 
There's  going  to  be  50-plus  games  on  WPIX  this  year. 

Senator  Metzenbaum.  I  understand.  But  out  of  how  many? 
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Mr.  Selig.  I'm  not  sure  of  the  number,  but  let  me  give  you  an 
industry  number.  There  were  1,705  games  on  television  last  year 
on  free  TV.  It  was  up  over  a  hundred  from  the  year  before,  and  up 
22  percent,  free  over-the-air  television  since  1980.  Every  year,  free 
TV  has  gone  up. 

Is  that  irresponsible? 

Senator  Metzenbaum.  And  pay  TV  is  starting  to  move  in? 

Mr.  Selig.  It  is  not  starting  to  move  in.  Senator. 

Senator  Metzenbaum.  As  a  matter  of  fact,  if  there  hadn't  been 
a  renegotiation,  all  of  the  Yankees'  games  would  have  been  on  pay 
TV. 

Mr.  Selig.  Senator,  we  have  just  put  the  all-star  game,  the 
league  championship  series,  the  extra  round  of  playoffs,  all  these 
games  on  over-the-air  television. 

I  don't  understand.  I  don't  have  one  game  on  cable.  You're  talk- 
ing about  the  Yankees.  The  Milwaukee  Brewers  have  zero  games 
on.  The  Kansas  City  Royals  have  zero  games  on.  The  Minnesota 
Twins  have  zero  games  on  cable. 

I  mean,  I  think,  as  an  industry,  we  have  acted  more  than  respon- 
sibly. 

Senator  Metzenbaum.  Will  every  fan  be  able  to  see  every  playoff 
game  in  the  future? 

Mr.  Selig.  No  more  so  than  every  fan  can  see  the  NCAA 

Senator  Metzenbaum.  Why  don't  you  answer  my  question? 

Mr.  Selig.  Because  they're  all  played  at  the 

Senator  Metzenbaum.  Why  do  you  always — the  question  is  yes 
or  no.  Will  they  or  won't  they? 

Mr.  Selig.  They  are  all  played  at  the  same  time. 

Senator  METZENBAUM.  I'm  asking  you  a  simple  question.  Will 
every  fan  be  able  to  see  every  game,  playoff  game,  in  the  future? 

Mr.  Selig.  No,  because  thej^re  all  regionalized.  Senator,  but 
they're  all  on  over-the-air  television,  as  all  other  sports  are. 

By  the  way,  in  answer  to  the  question  to  the  young  man  who 
wrote  the  question,  more  people  will  see  the  playoff  games  this 
year  than  ever  before. 

Senator  Metzenbaum.  Why  do  you  say  that? 

Mr.  Selig.  Because  they're  all  on  free,  over-the-air  TV,  and 
they're  regionalized.  So  that  people  in  specific  regions  can  see  the 
games  they're  most  interested  in. 

By  the  way,  when  we  get  to  game  six  and  seven  of  the  playoffs — 
not  the  world  series — we  will  stagger  the  start  times  so  that  people 
will  be  able  to  see  the  whole  game,  the  second  game,  1  hour  and 
40  minutes  of  the  first  game,  and  we  can  keep  going  back  and 
forth. 

We  have  bent  over  backwards.  Senator  Metzenbaum,  to  try  to  ac- 
commodate people.  We're  starting  games  earlier.  We're  going  to 
start  the  night  games  during  the  week  at  7  o'clock.  We're  doing  ev- 
erything we  possibly  can  to  be  as  sensitive  in  these  areas  as  is  hu- 
manly possible. 

If  somebody  can  figure  out  how  you  can  put  four  games  on  and 
ask  somebody  if  they're  going  to  see  them  all  at  one  time,  then 
that's  fine.  But,  in  the  meantime,  if  we  put  them  on  in  the  daytime, 
our  ratings  are  so  low  because  people  can't  watch  them.  I  grew  up 
watching  the  world  series  and  listening  to  the  world  series  during 
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the  day.  Unfortunately,  that  doesn't  work  any  more.  Our  ratings 
are  down  to  three's  and  four's,  which  means  people  are  being  de- 
nied the  privilege  of  seeing  those  games. 

Senator  Metzenbaum.  I  just  note,  as  my  staff  handed  me  some- 
thing, you  said — on  the  question  of  the  right  of  the  commissioner 
to  veto  a  transfer. 

This  is  a  question  from  Mr.  Conte,  Congressman  Conte:  "If  you 
had  the  power  to  veto  that  sale,  why  didn't  you  have  the  power  to 
veto  the  transfer  of  the  Washington  Senators  to  Texas?" 

Mr.  KUHN.  "I  believe  I  did  have  the  power  to  veto  the  transfer 
of  the  Washington  Senators  to  Texas,  and  had  there  been.  Con- 
gressman, ownership  prepared  to  pay  what  Bob  Short  paid  for  the 
ball  club,  I  would  have  vetoed  it." 

Will  the  new  commissioner  have  that 

Mr.  Selig.  Oh,  yes,  he  has  the  same  power.  The  fact  of  the  mat- 
ter is,  though,  in  the  end.  Senator,  he  didn't  veto  it,  because  I  was 
there  that  night. 

Senator  METZENBAUM.  He  didn't  veto  it? 

Mr.  Selig.  No,  he  didn't  veto  it. 

Senator  Metzenbaum.  Senator  Graham.  I  do  have  additional 
questions. 

Senator  Graham.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  some  questions  about  the  powers  of  the  com- 
missioner as  it  relates  to  relocation/expansion.  But  first,  in  your 
prepared  testimony,  and  in  answer  to  one  of  Chairman  Metzen- 
baum's  questions,  you  used  the  phrase  "this  industry"  in  referring 
to  major  league  baseball. 

The  basic  decision  of  the  Supreme  Court  in  1922  was  predicated 
on  an  interpretation  of  baseball  as  not  being  an  industry  but,  rath- 
er, being  an  exhibition  which  was  not  subject  to  the  Sherman  Anti- 
trust law. 

Do  you  agree  that  that  rationale  for  the  antitrust  exemption  is 
no  longer  relevant? 

Mr.  Selig.  No,  I'm  not  a  lawyer,  but  I  shift  course.  I  mean,  a  lot 
of  things  have  changed  since  1921,  Senator,  so  I  can't— I  wouldn't 
disagree  with  that,  but,  you  know,  I  would  repeat  to  you  what  I 
just  said  to  Senator  Metzenbaum,  that  I  think  that  baseball  has 
still  acted  very  responsibly  in  terms  of  the  exemption  that  it's 
given. 

Senator  Graham.  If  there  were  no  major  league  baseball  anti- 
trust exemption  today,  and  you  were  coming  to  the  Congress  re- 
questing such  a  statutory  exemption,  what  argument  would  you 
make  in  favor  of  major  league  baseball  having  antitrust  exception? 

Mr.  Selig.  I  think  its  uniqueness,  as  a — everybody  says  they're 
unique,  but  after  all — look,  in  terms  of  the  minor  league — let's  talk 
about  the  minor  leagues.  I  know  Mr.  Stan  Bran  wanted  to  testify 
here  today,  and  I  can't  testify  in  the  minor  leagues  defense. 

But  the  other  sports,  for  instance,  have  ready  made  farm  sys- 
tems. We  don't.  We  have  a  very  unique  structure  that  you  really 
have  to  understand.  Therefore,  the  exemption  alone  gives  you  the 
ability  to  maintain  a  system,  which  you  completely  subsidize,  but 
which  is  workable. 
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I  submit  to  you,  and  I  submit  on  behalf  of  the  National  Associa- 
tion, of  which  many  members  are  here  today,  that  that  would  be 
impossible.  That's  one  of  the  arguments  I  would  make. 

I  would  make  another  argument.  I  would  look  at  the  other 
sports — and  I  often  read  about  well,  they  hold  down  franchises  and 
hold  down  numbers.  If  that's  true,  why  do  we  have  as  many  teams, 
if  not  more,  than  the  other  sports?  TOat  have  we  held  down?  The 
NBA  is  sitting  with  27  franchises;  the  NFL  with  28;  and  the  Na- 
tional Hockey  League  with  26.  The  NFL  is  thinking  of  expanding, 
and  we  have  an  expansion  committee. 

So,  having  said  that,  though,  franchise  moves,  the  very  reason 
that  there  are  a  lot  of  people  here  today,  we  have  had  the  ability. 
Senator,  to  control  our  franchises  from  just  jumping  all  over  the 
place. 

Whether  you're  a  fan  in  Baltimore,  who  objects  to  this  day  to  Bob 
Ursey's  "midnight  ride"  or  the  people  in  Oakland  who  desperately 
want  Al  Davis  and  the  Raiders  back,  the  league  couldn't.  This  asso- 
ciation could  not  control  their  own  destiny.  That  wasn't  in  the  pub- 
lic good,  in  my  opinion,  but  everybody  has  a  difference  of  opinion 
that  reasonable  people  can  have. 

But  I  submit  to  you  that  those  reasons  alone,  if  they  are  fairly 
administered — and  having  come  into  this  business  because  of  a 
franchise  shift,  believe  me,  I  understand  it  very  very  well.  I  also 
understand  the  disappointment  on  the  other  side.  But  history  has 
a  way  of  rectifying  those  things. 

Senator  Graham.  A  recent  Federal  district  court  in  Pennsylvania 
held  that  the  antitrust  exemption  extended  by  the  Supreme  Court 
in  1922  did  not  apply  to  expansion  or  relocation  issues  and  re- 
turned the  case  for  further  trial. 

Do  you  agree  with  that  opinion? 

Mr.  Selig.  No,  I  don't,  and  that's  really  inconsistent  with  all 
other  opinions,  in  all  fairness.  I  mean,  it  is  really  inconsistent.  I 
have  every  confidence — I'm  not  a  lawyer,  so  I'm  doing  what  I  do 
every  day,  practicing  law  without  a  license.  But  the  fact  of  the  mat- 
ter is.  Senator  Graham,  I  think  if  that  case  were  appealed,  I  have 
every  confidence  that  the  previous  historical  court  renderings 
would  hold  up. 

Senator  Graham.  Will  it  be  the  intention  of  major  league  base- 
ball to  try  to  get  a  definitive  ruling  on  that  case? 

Mr.  Selig.  You  know,  relative  to  the  litigation,  I  can't  answer 
that,  but  I'm  sure  it  will  move  itself  along.  I'm  sure  we  will. 

Senator  Graham.  I  would  think  it  would  be  very  much  in  the  in- 
terest of  all  parties,  particularly  in  terms  of  eliminating  ambigu- 
ities, if  there  were  a  definitive  resolution  of  the  extent  of  the  1922 
Supreme  Court  granting  antitrust 

Mr.  Selig.  Although  the  Chicago  decision,  with  all  due  respect 
to  other  people — and  the  only  reason  there's  no  record  now  is  that, 
obviously,  we  moved  on  and  we  move  to  realignment  and  other 
things.  But  the  fact  is  that  that,  as  far  as  I'm  concerned,  was  pretty 
clear.  But  I  am  sure  in  that  case  they  will  move  it  along. 

Senator  Graham.  I  would  like  to  ask  some  questions  about  the 
relationship  of  the  power  of  the  commissioner's  office  and  expan- 
sion and  relocation. 
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While  he  was  commissioner,  Fay  Vincent  gave  to  the  then  owner 
of  the  San  Francisco  Giants  permission  to  soHcit  offers  for  the  sale 
of  the  franchise. 

Would  the  new  powers  of  the  commissioner  authorize  its  new  oc- 
cupant to  make  a  similar  commitment  to  an  owner? 

Mr.  Selig.  I  think  it  would,  although  let  me — ^yes.  But  let  me 
submit  something  to  you,  Senator  Graham.  There  is  an  essential 
disagreement  there  between  the  former  commissioner  and  Mr. 
Lurie.  Believe  me,  I  don't  know.  Only  those  two  people  know,  or 
whoever  else  was  in  the  room. 

Commissioner  Vincent  says  that  Mr.  Lurie  took  it  a  lot  farther 
than  he  did.  So  I  don't  know  what  really  happened  there. 

Look,  as  far  as  relocation  is  concerned,  relocation  always,  wheth- 
er it  was  all  the  franchise  moves  that  I  have  enunciated  before, 
generally  were  handled  within  the  parameter  of  the  league.  That's 
what  I'm  tmng  to  say.  This  business  that  this  was  gutted  and  this 
and  that,  if  we  had  time  today,  I  would  take  you  back  and  almost 
walk  you  through  some  of  those;  one  or  two  I  lived  through,  so  I 
know. 

The  fact  of  the  matter  is  that  I  think  this  commissioner  has  just 
as  much  authority,  if  not  more,  because  we  cleared  the  ambiguities 
up.  So  anything  that  involves  either  integrity  or  public  con- 
fidence— and  certainly  a  franchise  shift  clearly,  clearly  enters  both 
of  those  arenas. 

Senator  Graham.  The  then  owner  of  the  franchise,  with  appar- 
ently what  he  thought  to  be  the  sanction  of  the  commissioner,  en- 
tered into  a  signed,  binding  contract  to  sell  the  franchise.  Is  that 
an  issue  of  integrity  and  public  confidence,  that  a  contract  will  be 
honored? 

Mr.  Selig.  Yes,  in  my  opinion  it  would  be.  In  my  opinion,  Sen- 
ator Graham,  it  would  be. 

I  want  to  repeat  again,  though,  that  there  is  a  huge  disagree- 
ment between  commissioner  Vincent  and  Bob  Lurie  on  that  subject. 

Senator  Graham.  Do  you  think,  if  the  situation  were  presented 
today,  as  opposed  to  2  years  ago,  the  commissioner  would  have 
greater  power  relative  to  the  enforcement  of  the  integrity  and  pub- 
lic confidence  of  the  proposed  contract? 

Mr.  Selig.  I  really  believe  that,  yes,  I  do.  Yes;  because  the  thing 
that  always  worried  me,  or  worried  people  about  it — look,  I'll  give 
you  a  line.  Somebody  wanted  to  know  about  the  ambiguities.  There 
were  a  lot  of  ambiguities,  but  during  the  1981  strike,  a  writer — ei- 
ther Dick  Young  or  Red  Smith,  I'll  have  to  let  my  friends  in  the 
press  tell  me  which  one — wrote  that  if  Bowie  Kuhn  were  alive — 
and  he  was  very  much  alive — this  strike  wouldn't  be  taking  place. 

Now,  if  you  don't  think  that  that  doesn't  bespeak  to  a  huge  ambi- 
guity, one  of  a  myriad  of  ambiguities  in  that  agreement,  it  does.  I 
am  telling  you  that,  as  a  practical  matter,  having  lived  in  this  busi- 
ness for  2V2  decades,  this  really  clears  up  the  ambiguities.  If  I  were 
a  man  or  woman  coming  in  to  take  the  commissioner's  job,  whoever 
that  next  person  is  going  to  be,  I  would  much  rather  live  under  this 
document  than  the  old  one. 

Senator  Graham.  I  want  to  be  sure  there  is  no  ambiguity  about 
this  issue.  You're  saying  that  if  the  signed  contract  between  Bob 
Lurie  and  the  St.  Petersburg  baseball  group  had  been  in  effect, 


44 

under  the  rules  as  they  apply  under  this  new  agreement,  and  pow- 
ers to  the  commissioner,  tnat  the  commissioner  would  have  had  the 
authority  to  utilize  his  integrity  and  public  confidence  authority  to 
enforce  that  contract? 

Mr.  Selig.  I  am.  I  am  saying  that,  yes,  sir. 

Senator  Graham.  In  1987,  when  the  Senate  Major  League  Base- 
ball Expansion  Task  Force  was  formed,  one  of  our  early  meetings 
was  held  with  then  commissioner  Peter  Uebberoth.  At  the  time  he 
gave  us  what  he  considered  to  be  his  criteria  for  major  league  base- 
ball expansion. 

Does  major  league  baseball  today  continue  to  recognize  the 
Uebberoth  criteria  as  a  basis  of  expansion,  and  if  not,  are  there 
new  criteria  for  expansion,  and  if  so,  what  are  they? 

Mr.  Selig,  Well,  as  you  know,  in  Phoenix,  we  appointed — I  have 
talked  for  the  last  4  or  5  months,  quite  frankly.  Senator  Graham, 
with  people  about  expansion.  I'll  tell  you  what  baseball  has  done 
up  until  now. 

If  you  go  back  to  the  impetus  of  the  Continental  League  in  1959 
and  1960,  Branch  Rickey,  he  forced  the  first  expansion.  As  I  said 
earlier,  in  1967,  when  Charlie  Finley  went  to  Oakland,  I  think  Sen- 
ator Symington  really  led  the  charge  and,  in  a  long,  all-night  ses- 
sion, the  American  League  expanded. 

In  1976,  we  had  a  problem  in  Seattle  and,  for  right  or  wrong,  we 
decided  that  we  ought  to  expand.  And  in  the  eighties,  there  was 
again  the  feeling — I  know  commissioner  Uebberoth  had  been  there, 
commissioner  Kuhn  had  been  there,  Bart  Giamatti  came  there,  and 
commissioner  Vincent. 

I  have  always  felt  that  we  expanded  as  a  reactor.  This  time,  be- 
cause the  worse  type  of  expansion  is  what  I  call  undigested  expan- 
sion, expansion  that  neither  the  city  or  the  sport  is  ready  for.  This 
time  we're  looking  at  it.  We're  establishing  the  criteria.  I  can't 
imagine  the  criteria  are  too  much  different,  but  that's  up  to  John 
Herrington — and  George  Steinbrenner  is  here  today,  he's  on  the  ex- 
pansion committee,  and  that's  up  to  them  to  review  the  criteria  and 
establish  new  ones,  and  decide  where  to  expand,  how  to  expand,  if 
we  should  expand  and  so  on  and  so  forth. 

The  committee  is  just  1  month  old  and,  frankly,  I  expect  a  report 
from  them  in  June  at  our  next  major  league  meeting. 

Senator  Graham.  Could  you  submit  to  the  committee  what  those 
expansion  criteria  will  be? 

Mr.  Selig.  I  don't  have  them  in  front  of  me.  Senator,  but  I  will, 
certainly. 

Senator  Graham.  You  mentioned — I  think  the  term  you  used  was 
the  exceedingly  successful  first  year  of  two  new  franchises.  In  light 
of  that  great  success,  why  has  the  pace  of  expansion  not  been  accel- 
erated? 

Mr.  Selig.  That's  a  very  fair  question.  But  I  would  submit  to  you 
that,  if  you  look  at  the  other  sports,  also — I  mean,  everything  is 
relative  here — you  just  can't  expand  to  expand.  We  have  a  playing 
talent,  but,  you  know,  everybody  says  they  never  have  enough  tal- 
ent and  they've  never  had  enough  pitching.  I  have  listened  to  all 
of  that. 

The  fact  of  the  matter  is,  you  do  have  a  responsibility  to  put  a 
product  on  the  field.  Now,  even  the  NFL  and  the  NBA,  with  far 


45 

more  sophisticated  playing  sources,  haven't  expanded,  Senator  Gra- 
ham, any  more  than  we  have.  We  have  an  additional  problem. 
Twenty-five  years  ago,  when  I  first  came  into  baseball,  and  cer- 
tainly 30,  40,  and  50  years  ago,  baseball  was  the  preeminent  sport 
and  you  weren't  losing  kids  to  other  sports.  All  of  that  has  also 
changed.  There  are  a  whole  series  of  other  functions  today  that 
really  make  one  be  cautious. 

You  don't  want  to  expand  for  the  wrong  reasons.  Look  at  Colo- 
rado and  the  Marlins;  they  have  worked  out  brilliantly.  What  we 
want  to  make  sure  is,  when  we  expand,  whenever  that's  going  to 
be — and  we  don't  know  when  that's  going  to  be — that  it's  done  the 
right  way  so  that  those  people  perform  brilliantly. 

Senator  Graham,  Don't  you  think  that  communities  all  over  the 
country,  who  are  interested  in  expansion,  as  well  as  communities 
outside  of  this  country,  such  as  Vancouver,  which  has  expressed  an 
interest,  deserve  to  have  a  rational  expansion  policy,  so  that  they 
know  what  the  steps  are  going  to  be  looked  to  in  terms  of  making 
the  ultimate  decision? 

Mr.  Selig.  They  do,  but  I  would  submit  to  you  again  that  the 
three  other  sports  that  do  not  have  an  antitrust  exemption  have 
not  acted  any  differently,  or  whose  results  are  the  same  as  ours. 
So  when  I  keep  hearing  people  say  that  wow,  if  they  did  this,  if 
those  guys  didn't  have  complete  control,  they — ^but  I  want  to  repeat 
and  reiterate  again,  the  other  three  sports,  establishing  the  same 
kind  of  criteria,  as  you  well  know,  and  the  NFL  just  expanded  into 
Jacksonville  and  to  Charlotte,  they  have  gone  about  this  the  same 
way,  and  so  has  David  Stern  and  the  NBA,  and  so  has  Gary 
Bettman  now  in  the  National  Hockey  League. 

But  we  are  looking  at  it.  We  are  looking  at  it  very  seriously.  In 
fact,  this  committee  will  be  meeting  on  a  very  consistent  basis  now, 
and  I  think  we'll  have  more  to  say. 

Senator  Graham.  From  my  experience,  both  the  NFL  and  the 
NBA  do  have  rational,  clear  standards,  both  for  expansion  and  for 
relocation. 

One  of  the  factors  that  came  out  of  the  Al  Davis  suit  with  the 
Oakland  Raiders  was  the  fact  that  the  NFL  didn't  have  clear 
standards  on  relocation  and,  therefore,  he  was  allowed  to  move. 
Now  the  NFL  has  developed  some  standards  on  relocation. 

I  would  be  interested  in  what  major  league  baseball 

Mr.  Selig.  Frankly,  I  don't  believe  they  have  any  more  of  a  ma- 
ture or  defining  policy  toward  expansion  than  we  do.  I  don't  think 
there's  any  question  about  that.  But  I  do  think  that  this  time,  for 
the  first  time,  we  will  establish — ^that  was  the  objective,  when  I 
said  to  you  earlier,  in  trying  to  do  this  now.  Senator  Graham,  with- 
out any  pressure,  this  is  the  time  to  do  it,  so  that  we  do  what's 
been  in  everybody's  best  interest. 

You  know,  the  team  that  we  got  from  Seattle  origingdly  was  a 
very  dramatic  manifestation  of  a  mistake  made  both  ways  by  the 
city  and  the  sport.  The  city  wasn't  ready  and  the  sport  wasn't 
ready.  That's  why  I  learned  that  lesson  25  years  ago.  Don't  make 
a  mistake  when  neither  party  is  ready. 

Senator  Graham.  I  want  to  ask  a  couple  more  questions  on  my 
time. 
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In  terms  of  the  new  expsmsion  franchise,  the  Washington  Post 
reported  that  it  had  been  suggested  the  FCC  for  the  new  franchises 
would  be  $200  million. 

Is  that  a  number  that 

Mr.  Selig.  That's  the  first  time  I've  heard  that.  I  didn't  read  the 
Washington  Post  that  day. 

We  haven't  discussed  a  fee.  There  has  been  no  fee  discussed. 
John  Herrington,  the  chairman  of  the  Boston  Red  Sox,  is  the  chair- 
man of  this  committee.  It  has  six  other  members,  as  I  said,  one  of 
whom  is  here,  Mr.  Steinbrenner.  That  is  one  of  the  many  things 
that  will  be  taken  up  in  the  months  to  come.  There  has  been  no 
discussion  on  that  score. 

Senator  Graham.  Whatever  the  franchise  fee  is — I  believe  it  was 
$95  million  for  the  last 

Mr.  Selig.  It  was.  You're  right,  sir. 

Senator  Graham.  How  will  that  be  factored  into  the  new  reve- 
nue-sharing formula? 

Mr.  Selig.  Well,  you  know,  obviously,  when  we  did  the  revenue 
sharing  thing,  which  was  very  complicated  and  very  historic — and 
I  think  maybe  the  proudest  accomplishment  really  of  the  last  18 
months — expansion  clubs  will  have  to  be  factored  into  that  formula. 
We  obviously  didn't  do  it  yet  but  that  will  not  be  difficult.  I  mean, 
they  will  come  in  and  they  will  be  treated  as  the  other  28  of  us 
are. 

Senator  Graham.  It  seems  to  me  that  you  have — even  the  $95 
million  that  was  paid  for  the  last  expansion,  and  if  the  Post  story 
of  $200  million  has  any  validity  to  it,  you  have  the  prospect  of  the 
new  expansion  teams  coming  in  at  a  significant  financial  disadvan- 
tage than  the  older  franchises,  whose  investment  in  the  franchise 
was  dramatically  less. 

Mr.  Selig.  Well,  that  will  all  have  to  be  factored  in.  By  the  way, 
that  will  be  part  of  the  expansion  committee's — John  Herrington 
and  I  have  had  many  conversations,  almost  on  a  dsiily  basis,  and 
that's  going  to  be  part  of  their  purview,  frankly.  Senator  Graham, 
to  factor  all  that  in. 

Senator  Graham.  What  role  do  you  see  the  commissioner  playing 
in  that  issue,  because  it  would  seem  to  me  that  it  would  affect  pub- 
lic confidence  in  the  game,  if  the  public  was  aware  of  the  fact  that 
the  new  franchise  was  crippled  financially  in  its  ability  to  compete 
on  the  field  with  other  franchises  because  of  the  disparity  in  the 
way  they  were  treated  under  revenue  sharing. 

Mr.  Selig.  I  really  don't  think  that's  a  concern,  because,  look,  it 
is  not  in  our  best  interest  to  cripple  an  expansion  team.  I  mean, 
you  saw  the  Rockies  and  the  Marlins.  It  isn  t  that  we  have  done — 
after  all,  I  bought  a  1-year-old  expansion  team,  which  as  I  said  was 
a  manifestation  of  something  that  was  not  well  done.  But  after  all, 
it  is  in  the  sport's  best  interest  to  create  strong  expansion  teams, 
strong  economically  at  least. 

So  I  think  the  NFL  has  one  way  of  doing  it,  the  NBA  has  yet 
another  way  of  doing  it,  and  I  think,  when  we  finally  do  expand, 
whenever  that's  going  to  be,  I'm  sure  all  of  that  will  be  taken  into 
consideration. 

There's  a  lot  of  history  here.  There  is  nothing  that  would  lead 
one  to  believe  that  by  crippling  an  expansion  team  you're  helping 
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yourself,  because  you're  hurting  yourself.  What  you're  doing  is  cre- 
ating a  problem  that  will  be,  Senator  Graham,  not  only  a  long-term 
problem  but  a  short-term  problem. 

Senator  Graham.  Well,  I  would  just  conclude  by  observing  that 
you  mentioned  the  Rockies  set  all  the  attendance  records  and  the 
Marlins  were  one  of  the  seven  teams  that  exceeded  3  million.  The 
franchise  here  had  sold  season  tickets  that  would  have  assured 
that  it  would  have  more  than  3  million  in  attendance.  [Applause.] 

I  would  hope,  in  my  opinion,  with  the  strong  involvement  of  an 
effective  commissioner  helping  to  lead  baseball  into  the  next  cen- 
tury, and  with  supportive  owners,  that  the  desire  of  the  commu- 
nities that  have  a  clear  capacity  to  support  major  league  baseball, 
but  have  been  frozen  out  in  the  past,  I  thin  by  an  appropriate  use 
of  the  antitrust  exemption  will  be  recognized,  and  soon. 

Senator  Metzenbaum.  Thank  you  very  much,  Senator  Graham. 

Senator  Mack. 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

At  this  point,  probably  most  of  the  questions  have  been  posed, 
but  let  me  give  you  a  personal  reaction  and  then  kind  of  ask  a  se- 
ries of  questions. 

I  think  the  fundamental  problem,  Mr.  Selig,  is  that  major  league 
baseball,  frankly,  has  lost  the  confidence,  the  faith,  and  the  trust 
of  the  American  people.  I  say  that  listening  to  you  saying  over  and 
over  again,  stressing  that  everything  that  is  being  done,  in  essence, 
being  done  from  the  standpoint  of  confidence  and  trust. 

It  is  very  hard  for  me  to  understand  how  people  around  the  coun- 
try, in  communities  that  have  been  actively  pursuing  major  league 
baseball,  because  they  have  a  true  love  for  the  game,  to  be  told 
that  you're  acting  in  the  best  interests  of  major  league  baseball  by 
denying  the  San  Francisco  Giants  to  move  to  Tampa/St.  Peters- 
burg. That's  just  a  fundamental  issue. 

We  can't  get  beyond  that  in  listening  to  your  comments  with  re- 
spect to  trust  and  faith  and  confidence. 

I  would  like  for  you  to  give  me  a  sense  of  when  you  think  there 
will  be  decisions.  The  question  that  is  going  through  my  mind  is 
will  the  Tampa  Bay  area  get  a  major  league  baseball  team,  and 
when  will  it  get  it? 

Mr.  Selig.  Well,  let  me — can  I  respond  to  the  first  part  of  the 
question,  and  then  I'll  respond  to  the  second  part — ^well,  let  me  do 
the  second  part  first  and,  I  guess,  I'll  come  back  to  the  first  part. 

Look,  I  know  how  painful  it  was  down  here.  Remember,  we  spent 
6V2  years  trying  to  get  a  baseball  team  in  Milwaukee.  The  team 
had  left,  and  it  was  a  very  painful  6^2  years.  Senator,  because  it 
was  after  an  unbelievably  success  story.  So  it  took  us  SVb  years  to 
get  a  team. 

Now,  for  every  person  unhappy  here,  the  Giants  stayed  in  San 
Francisco  because  baseball  believes  in  stability.  We're  damned  if 
we  do  and  we're  damned  if  we  don't.  If  I  wasn't  here  today,  I  would 
be  out  in  California  with  Senators  Feinstein  and  Boxer,  and  the  Gi- 
ants— let  me  just  finish. 

Senator  Mack.  No,  let  me  hop  in  here. 

There  was  one  test  after  another  in  San  Francisco.  The  people 
in  that  community  were  asked  over  and  over  and  over  again,  would 
they  support  major  league  baseball  given  the  financial  commit- 
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ments  that  they  had  to  make,  and  they  said  no,  no,  no.  And  you 
stepped  in  and  stopped.  [Applause.] 

Mr.  Selig.  ok.  Senator,  there  were  failed  referendums  you're 
right  about  that.  But  wouldn't  you  acknowledge  last  year,  when 
they  set  an  all-time  record  of  2.6  million  people  plus  for  their  sea- 
son in  1993,  that  at  least  there  they  were  supporting  a  major 
league  baseball  team?  Their  attendance  was  up  over  a  million  peo- 
ple. 

But  again,  you  have  to  take  it  in  the  context  of  what  we  have 
done  for  a  long  time.  Having  said  that,  as  far  as  losing  confidence 
with  people,  in  fact,  all  the  other  sports  without  antitrust  exemp- 
tions, did — after  all,  when  the  national  football  league  went  to 
Jacksonville  and  to  Charlotte,  there  were  some  terribly  dis- 
appointed people  in  Memphis,  and  really  disappointed  people  in  St. 
Louis,  where  they  are  building  a  magnificent  dome  for  it.  So  that's 
also  been  true  of  the  NBA 

Senator  Mack.  Listen,  you  wait.  You've  had  your  chance,  so  let 
me  get  in  here. 

With  respect  to  major  league  baseball  acting  and  trying  to  equate 
what  happened  in  San  Francisco  with  what  happened  in  Jackson- 
ville is  a  different  situation. 

Mr.  Selig.  No,  I  wasn't  trying  to 

Senator  MACK.  Well,  that's  the  implication. 

There  was  a  free,  arm's  length  transaction  between  San  Fran- 
cisco and  the  Tampa  group,  and  there  was  no  question  in  my  mind 
that  the  commissioner,  in  essence,  after  seeing  there  was  a  failure 
to  put  a  deal  together  in  San  Francisco,  told  Bob  Lurie  to  go  look. 
In  good  faith,  they  went  and  they  looked,  and  they  found  what 
most  people  think  is  one  of  the  best  expansion  areas  in  the  country, 
made  an  offer,  accepted  by  Mr.  Lurie,  and  then  major  league  base- 
ball stepped  in  and  said  "no  way". 

Now,  I've  got  to  tell  you,  you  may  have  been  at  this  a  lot  longer 
than  I  have,  but  we're  going  to  keep  talking  about  this  and  we're 
going  to  keep  pursuing  this  issue  until  there,  in  fact,  is  confidence, 
trust  and  faith  back  in  major  league  baseball.  I  don't  think  it's 
there  today.  [Applause.] 

I  would  like  to  go  back  to  the  issue  about  the  commissioner's  of- 
fice, the  commissioner,  because  I  think  basically  what  you're  saying 
to  us  is,  frankly,  the  American  people  have  been  confused,  that 
there  used  to  be — that  we  thought  there  used  to  be  a  strong  com- 
missioner, but  what  you're  really  telling  us  today  is  that  never  was 
the  case,  and  that  major  league  baseball  today  is  acting  to 
strengthen  the  commissioner's  office. 

Well,  let  me  ask  you  a  couple  of  questions.  If  or  when  a  new  com- 
missioner is  appointed,  can  the  individued  be  fired  before  the  term 
is  up? 

Mr.  Selig.  The  same  thing  exists  today  that  has  always  existed. 

Senator  Mack.  The  point  is  that  the  commissioner  can  be  fired 
before  the  term  is  up. 

Mr.  Selig.  It's  been  left  silent,  Senator  Mack,  as  it  always  was. 

Senator  Mack.  Is  there  a  vote  taken  by  the  executive  council  to 
fire  the  commissioner? 

Mr.  Selig.  By  the  executive  council  or  by  the  member  clubs? 

Senator  Mack.  The  executive  council. 
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Mr.  Selig.  No,  it's  by  the  member  clubs. 

Senator  Mack.  Then  how  many  member  clubs  does  it  take  to  fire 
the  commissioner? 

Mr.  Selig.  I  don't — ^you  know,  I'll  have  to  go  back  and  look  it  up. 
It  remains  silent.  There  was  a  great  question  the  last  time. 

Incidentally 

Senator  Mack.  How  about  dismissal  of  the  league  presidents? 

Mr.  Selig.  That's  in  the  constitution  of  both  leagues.  Of  course, 
the  commissioner  now  plays  a  role  in  that. 

Senator  Mack.  But  what  is  the  vote  required  to  fire  one  of  the 
league  presidents? 

Mr.  Selig.  Oh,  I  would  have  to  look  that  up,  Senator. 

Senator  Mack.  Well,  let  me  tell  you  what  I  think  thev  are,  OK? 
It  takes  two-thirds  votes  to  fire  the  league  president,  and  if  you  say 
it's  silent,  it  is  our  impression  that  it  only  takes  a  majority  of  the 
teams  to  fire  the  commissioner. 

Now,  I  must  say  to  you,  that  doesn't  sound  to  me  like  there's 
been  a  real  strengthening  of  the  commissioner's  office. 

Mr.  Selig.  It  was  left  silent  because  there's  always  been  a  ques- 
tion, a  question  back  into  the  days  of  Landis,  through  the 

Senator  Mack.  Well,  this  was  the  opportunity  we  had  to  clear  up 
all  the  ambiguities. 

Mr.  Selig.  Senator  Mack,  I  think  the  restructuring  committee, 
after  a  lot  of  debate,  felt  this  was  the  best  way  to  handle  that,  that 
those  ten  members  felt  it  was  the  best  way  to  handle  it,  and  I  don't 
disagree  with  that. 

Senator  Mack.  All  I'm  saying  to  you  is,  this  message  that  we've 
got  a  "strengthened  commissioner",  where  it  takes  two-thirds  of  the 
clubs  to  fire  a  league  president,  and  it  takes  a  majority  of  the  clubs 
to  fire  the  commission;  I  think  that's  a  weakened  commissioner,  to 
tell  you  the  truth. 

Mr.  Selig.  I'm  not  sure  that  that's  correct,  but  I  will  certainly 
look  into  it. 

Senator  Mack.  Mr.  Chairman,  I  don't  have  any  further  ques- 
tions. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Mack. 

Mr.  Selig,  your  testimony  states  that  the  owners  have  refused  to 
appoint  a  new  commissioner  because  they  were  worried  about  in- 
serting a  new  person,  a  new  person's  style — that's  your  language — 
into  the  process.  I  am  frank  to  say,  that  sounds  a  little  lame  to  me. 

Isn't  it  a  fact  that  the  owners  don't  want  a  new  commissioner 
around  during  the  upcoming  labor  negotiations  because,  as  sports 
writer  Rocket  Anvil  has  suggested,  they  "don't  want  to  be  encum- 
bered with  a  conscience"? 

Wouldn't  you  agree  that  the  fans  have  a  lot  more  confidence,  that 
they  wouldn't  be  sitting  at  home  this  summer  watching  TV  reruns 
instead  of  live  baseball,  if  you  had  done  that  which  the  American 
people  expect  you  to  do,  and  I  think  Members  of  Congress  expect 
you  to  do,  to  have  a  commissioner  active,  on  board,  at  this  point? 

Mr.  Selig.  Well,  Senator,  when  we  met  in  Fort  Lauderdale  when 
the  clubs  discussed  this,  there  were  a  lot  of  very  strong  feelings. 
We  have  been  at  this  labor  negotiation  now,  or  getting  ready  for 
the  labor  negotiation,  for  18  months.  There  were  many  who  felt  the 
commissioners  in  the  past  had  been  set  up  to  fail. 
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I  talked  about  Bart  Giamatti's  feelings,  which  he  enunciated  pub- 
licly, that  he  didn't  choose  to  get  into  labor,  as  a  commissioner,  be- 
cause he  only  had  suasion  over  one  side.  So  he  stayed  out. 

The  commissioner's  role  has  been  so  ambiguous  that,  rather  than 
bring  somebody  in  now,  which  we  thought  was  unfair  to  him,  with 
all  the  other  things  that  he  or  she  is  going  to  have  to  do  in  the  fu- 
ture, that  a  majority  of  the  clubs  felt  that  we  were  doing  the  sen- 
sitive and  right  thing  by  not  doing  it.  Because  the  fact  of  the  mat- 
ter is,  for  somebody  to  walk  in  in  the  midst  of  an  intense  con- 
troversy, without  any  background  who  doesn't  have  suasion  over 
both  sides,  is  just  not  fair  in  the  whole  process  and,  in  fact,  could 
hurt  the  process. 

Now,  you  know,  people  can  reasonably  disagree  about  that.  But 
the  clubs  felt  very  strongly.  I  must  say  there  are  many  people,  in- 
side and  outside  of  baseball,  who  will  agree  with  that,  and  I'm  sure 
there  are  many,  especially  outside  of  baseball,  who  don't  agree  with 
that.  I  can  understand  that. 

But  this  is  a  situation  right  now  where  you  have  a  lot  of  people — 
there's  been  a  lot  of  work  done  getting  ready  for  something;  to 
bring  somebody  in  in  the  midst  of  it  is  really  being  quite  unfair  to 
that  person. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Selig. 

Senator  Graham.  Mr.  Chairman,  I  would  just  like  to  follow  up 
on  one  question,  back  on  the  issue  of  the  power  of  the  commis- 
sioner in  expansion  and  relocation. 

At  the  previous  hearing  we  held  on  December  10,  1992,  Fay  Vin- 
cent testified  about  the  situation  as  he  saw  it  in  San  Francisco.  Mr. 
Vincent  stated  that  "Early  on  in  my  tenure,  I  developed  some  cri- 
teria for  migration,  which  were  very  severe,  because  I  thought  the 
test  should  be  severe"  and  there  were  four. 

One,  that  the  franchise  was  losing  substantial  money,  and  had 
been  losing  money  over  a  reasonably  long  period  of  time;  second, 
there  was  a  continuing  decline  in  attendance  which  was  persistent 
and  not  obviously  correctable;  three,  there  was  a  substantial  defect 
with  the  facilities,  the  stadium  was  inadequate  and  was  not  likely 
to  be  corrected  in  the  near  term;  and  fourth,  the  community  had 
made  clear  that  it  was  unwilling  to  address  or  deal  with  these 
problems. 

That  was  a  quote  from  what  Mr.  Vincent  said  he,  as  commis- 
sioner, had  established  as  the  standards  for  migration  or  reloca- 
tion. Are  those  standards  still  operative? 

Mr.  Selig.  Yes,  those  are  very  fair  standards. 

Senator  Graham.  Are  those  standards  still  operative? 

Mr.  Selig.  Yes;  Yes,  I  would  think  so.  Sure,  absolutely. 

Senator  Graham.  Vincent  went  on  to  say  that  San  Francisco  met 
the  criteria — that  is,  the  four  criteria  for  migration — at  the  time 
the  vote  in  San  Jose  was  negative.  That  was  the  vote  that  was 
taken  to  build  a  new  facility  in  San  Jose.  "I  think  the  criteria  I 
spelled  out  were  satisfied,  and  at  that  stage  I  told  Mr.  Lurie  that 
he  could  look  around." 

Now,  that  is  a  direct  quote  from  what  Mr.  Vincent  said.  Do  you 
have  some  information  different  from  that? 

Mr.  Selig.  I  do,  because  there  became  an  essential  disagreement 
between  Mr.  Lurie  and  Mr.  Vincent  on  what  was  said.  Mr.  Vincent 
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said,  when  I  tell  somebody  to  look  around,  that  doesn't  mean  exe- 
cute an  agreement.  That  means  look  around. 

I'm  just  telling  you  there  was  an  essential  disagreement.  I  wasn't 
there,  so  I  can't  tell  you  who  said  what  to  whom.  But  I  do  know, 
in  the  month  of  August  of  that  year,  there  was  an  essential  dis- 
agreement. Neither  party  made  any  attempt  to  hide  that.  I  don't 
know  who  said  what  to  whom.  Only  they  knew,  Senator  Graham. 
They  were  there. 

Senator  Graham.  These  are  Mr.  Vincent's  words.  I  asked,  "Could 
you  expand  on  your  statement,  what  your  statement  was  to  Mr. 
Lurie,  and  to  potential  suitors  of  the  Giants  in  the  summer  of 
1992?" 

Mr.  Vincent  stated: 

Well,  you  understand  that  my  ability  as  commissioner  to  approve  or  authorize  the 
transfer  was  different  from  my  ability  to  authorize  an  owner  to  consider  a  transfer. 
Up  until  that  point,  I  had  not  permitted  owners  to  investigate  transfers.  I  was  dif- 
ficult on  the  Seattle  ownership  investigating  transfers  because  I  didn't  think  the  cri- 
teria were  met  in  Seattle.  I  told  Mr.  Liuie  that  he  covild  look  around. 

It  seems  to  me  Mr.  Vincent  was  quite  clear  as  to  what  he  told 
Mr.  Lurie  he  could  do.  Mr.  Lurie  entered  into  an  arm's  length  nego- 
tiating contract  and,  as  I  understand  from  your  earlier  statement, 
you  believe  that  the  current  powers  of  the  commissioner  under  in- 
tegrity and  public  confidence  would  have  been  such  as  to  enforce 
the  contract  that  was  entered  into? 

Mr.  Selig.  Yes,  I  do  believe  they^re  applicable  in  that  cir- 
cumstance. But  I  want  to  repeat  again,  not  having  been  in  the 
room  in  June  of  1992  in  New  York,  when  they  had  this  conversa- 
tion, that  there  was  an  essential  disagreement  between  the  two  of 
them  on  what  happened.  That's  all  I  can  tell  you.  There  was  essen- 
tial disagreement. 

Senator  Graham.  Mr.  Lurie's  statements  are  even  stronger  than 
Mr.  Vincent's  statements,  and  Mr.  Vincent's  statements  are  pretty 
strong  in  terms  of  what  he  told  Mr.  Lurie  he  could  do. 

My  question  is,  do  you  believe — am  I  correct — ^to  restate  your  po- 
sition, your  position  is  that  the  four  criteria  for  migration  that  Fay 
Vincent  stated  were  operative  in  the  summer  of  1992,  are  still  op- 
erative? 

Mr.  Selig.  Oh,  I  do.  Senator.  Yes,  those  are  fair  criteria. 

Senator  Graham.  Do  you  think,  if  there  is  a  contract  signed  for 
relocation,  assuming  that  those  conditions  are  met,  that  the  com- 
missioner has  the  authority,  under  his  integrity  and  public  con- 
fidence standards,  to  enforce  that  contract? 

Mr.  Selig.  That  certainly  falls  under  that;  there's  no  question 
about  that. 

Senator  Graham.  And  he  has  the  authority  to  enforce  that  con- 
tract? 

Mr.  Selig.  He  certainly  does,  if  he  believes  it  involves  public  in- 
tegrity and  confidence,  absolutely. 

Senator  Graham.  Since  you  stated  there  were  two  basic  issues 
that  justified  a  continuation  of  the  antitrust  exemption — ^the  minor 
leagues,  and  expansion  and  relocation — do  you  believe  that  that  is 
an  appropriate  area  for  the  commissioner  to  exercise  his  integrity 
and  public  confidence  powers? 
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Mr.  Selig.  I  do,  certainly.  As  long  as  it  affects  those  two  areas, 
absolutely. 

Senator  Graham.  Thank  you. 

Senator  Metzenbaum.  Thank  you,  Senator  Graham. 

Thank  you  very  much,  Mr.  Selig. 

Our  last  three  witnesses  will  be  Mr.  Jerome  Hoffman,  chief  of 
the  Antitrust  Enforcement  Section,  Office  of  the  Florida  State  At- 
torney General;  Mr.  Robin  Roberts,  a  former  Philadelphia  Phillies 
pitcher  and  Hall  of  Fame  member;  and  Donald  Mr.  Fehr,  executive 
director.  Major  League  Baseball  Players  Association. 

Mr.  Hoffman,  we'll  hear  from  you  first. 

PANEL  CONSISTING  OF  JEROME  W.  HOFFMAN,  CHIEF,  ANTI- 
TRUST ENFORCEMENT  SECTION,  FLORIDA  ATTORNEY  GEN- 
ERAL'S OFFICE;  ROBIN  ROBERTS,  FORMER  PHILADELPHIA 
PHILLIES  PITCHER  AND  HALL  OF  FAME  MEMBER;  AND  DON- 
ALD M.  FEHR,  EXECUTIVE  DIRECTOR,  MAJOR  LEAGUE  BASE- 
BALL PLAYERS  ASSOCIATION,  ACCOMPANIED  BY  TONY 
BERNAZARD 

STATEMENT  OF  JEROME  W.  HOFFMAN 

Mr.  Hoffman.  Thank  you,  Mr.  Chairman,  Senators  Graham  and 
Mack.  My  name  is  Jerome  Hoffman.  I'm  chief  of  the  Antitrust  En- 
forcement Section  of  the  Florida  Attorney  General's  Office.  Attor- 
ney General  Butterworth  couldn't  be  here  today;  he's  down  with 
the  President  in  South  Florida. 

On  November  12,  1992,  the  Florida  Attorney  General's  Office 
commenced  an  antitrust  investigation  to  investigate  the  facts  sur- 
rounding the  proposed  sale  and  relocation  of  the  San  Francisco  Gi- 
ants to  the  Tampa  Bay  investment  group  and  the  failure  of  that 
proposal  to  be  approved  by  major  league  baseball. 

It  appeared  to  us,  from  published  reports  and  interviews  being 
conducted,  that  there  was  a  lot  of  background  activity  surrounding 
this  that  had  tilted  the  playing  field  in  favor  of  that  San  Francisco 
offer  and  against  the  Tampa  Bay  group,  and  that  the  rules,  in  es- 
sence, had  been  different  for  both  clubs  and  both  ownership  inter- 
ests, proposed  ownership  interest,  and  that  the  Tampa  Bay  group 
had  been  treated  unfairly. 

When  we  first  subpoenaed  documents  and  testimony  from  the 
National  League  and  president  Bill  White,  baseball  immediately 
raised  their  antitrust  shield  and,  in  essence,  said  they  were  above 
the  law.  They  refused  to  answer  any  question  and  sought  court  pro- 
tection. Unfortunately,  the  circuit  court  judge  over  in  Osceola 
County  agreed  with  them  and  we  are  still  in  the  process  of  trying 
to  get  to  first  base  with  our  investigation. 

On  April  8  of  this  year,  we  are  scheduled  to  have  oral  arguments 
bejfore  the  Florida  supreme  court  to  decide  whether  the  baseball 
antitrust  exemption  is  sufficiently  broad  enough  to  prevent  the  at- 
torney general  of  Florida  from  conducting  any  investigation  into 
these  activities  surrounding  the  proposed  sale  and  transfer  of  the 
franchise. 

We  think,  clearly,  that  the  baseball  antitrust  exemption  has  out- 
lived its  usefulness,  whatever  usefulness  it  may  have  had  origi- 
nally. We  also  are  firmly  convinced  that  the  exemption  was  never 
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meant  to  protect  all  of  the  various  things  that  baseball  has  used 
the  exemption  to  shield  itself  from. 

I  think  Senator  Graham  mentioned  the  Piatza  decision  in  Phila- 
delphia. We  think  that  that  decision  was  rightfully  decided  and,  in 
fact,  we  have  taken  that  same  position  from  the  outset  in  our  liti- 
gation, which  is  that  the  baseball  antitrust  exemption  was  de- 
signed only  to  cover  reserve  clause  issues.  In  fact,  the  most  recent 
decision  out  of  the  Supreme  Court  in  Flood  v.  Kuhn  reiterates  that 
run  a  number  of  different  contexts.  I  think  to  say  that  the  business 
of  baseball  itself  has  been  covered,  I  think  that  is  a  lot  of  loose  lan- 
guage from  some  other  opinions  and,  in  fact,  even  if  you  do  take 
that  expansive  view — and  the  Piatza  decision  goes  through  that  ar- 
gument as  well,  analyzes  it,  and  says  that  even  if  vou  take  that  ex- 
pansive view  of  the  exemption,  that  it  covers  the  business  of  base- 
ball, that  this  precise  case — remember,  the  Piatza  case  involves  the 
same  set  of  facts  surrounding  the  Tampa  Bay  group's  offer — it 
ruled  in  that  case  that,  even  under  the  expanded  view  of  the  ex- 
emption, it  is  not  covered. 

We  think  that  that  decision  is  rightfully  decided,  and  we  hope 
the  Florida  supreme  court  will  agree  with  us  and  allow  our  inves- 
tigation to  go  forward. 

Now,  part  of  the  problem  with  the  business  of  baseball  is  it's  un- 
defined anywhere.  I  think  that  part  of  your  job  as  legislators,  if 
you're  going  to  look  at  this  antitrust  exemption,  unless  you're  just 
going  to  outright  repeal  it — which  I  think  is  the  better  view,  be- 
cause as  Senator  Mack  said,  it  was  nothing  like  the  free  enterprise 
system  to  help  clean  up  an  industry  and  make  sure  that  it  operates 
efficientlv  and  in  the  best  interests  of  everyone.  But  if  assuming 
that  you  re  going  to  continue  any  kind  of  exemption,  I  think  that 
what  you  have  to  do  is  certainly  define  the  parameters  of  that  ex- 
emption. 

So  far,  part  of  the  big  problem  with  baseball's  antitrust  exemp- 
tion is  where  are  the  limits  to  it?  The  courts  have  nibbled  away  at 
some  of  the  edges  and  said  well,  it  doesn't  cover  broadcast  inter- 
ests— ^that  was  in  the  Henderson  case — and  the  Postima  case  in- 
volved umpires.  It  said  it  didn't  involve  labor  relations  with  the 
umpires  and  that — ^you  know,  there  are  a  lot  of  other  areas  that 
still  remain  under  question.  Baseball,  I  guess,  would  have  it  de- 
fined almost  as  they  see  fit. 

One  of  our  arguments  is  that  anything  that  is  the  business  of 
baseball  is  probably  included  somewhere  in  the  by-laws,  or  the 
rules,  or  the  constitution,  or  major  league  agreement.  Yet,  the  kind 
of  activities  that  took  place  here  with  respect  to  Tampa  Bay,  a  lot 
of  midnight  meetings  and  unofficial  meetings  between  league  offi- 
cials and  would-be  owners,  changes  in  the  rules  along  the  way, 
those  things  are  no  where  covered  in  any  of  those  documents.  I 
don't  know  whether  they're  covered  in  the  new  agreement  or  not. 

Those  are  the  things  that  we're  trying  to  investigate,  and  again, 
baseball  has  stopped  us  here  and  basically  taken  the  position  that 
they're  above  the  law. 

We  certainly  agree  with  the  sentiment  here  as  expressed,  that 
baseball  is  not  a  healthy  industry;  it's  not  a  healthy  sport.  When 
you  compare  it  and  the  state  of  its  game  with  the  NBA  and  with 
professional  football,  who  have  grown  up  being  subject  to  the  anti- 
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trust  laws — and  Senator  Graham  pointed  out  that,  in  the  Oakland 
Raiders  case,  part  of  the  problem  there  was  that  football  didn't 
have  solid  criteria  and  they  corrected  that. 

We  think  that  there's  plenty  of  room  for  professional  sports  to  op- 
erate under  the  antitrust  laws  without  any  kind  of  crippling  effect, 
and  pro  football  and  pro  basketball  have  proven  you  can  do  it. 

Certainly  in  the  20  years  or  so  since  the  Flood  case,  I  think  a 
lot  of  the  problems  that  Justice  Blackmun  may  have  envisioned  re- 
sulting from  the  removal  of  baseball's  antitrust  immunity  have  dis- 
appeared. One  of  the  concerns  he  had,  of  course,  was  free  agency. 
We  have  now  lived  with  free  agency  for  16  vears  and  we  have  prov- 
en that  baseball  can  operate  without  a  labor  antitrust  exemption 
and  operate  in  a  free  agency  context. 

I  think  the  other  impediments  that  he  was  afraid  of,  that  it 
would  break  down  the  league  structure  and  prevent  scheduling  and 
those  kinds  of  things,  antitrust  laws  have  changed  quite  a  bit  since 
1972  and  a  lot  of  the  activities  that  the  court  may  have,  perhaps, 
been  concerned  with  would  be  covered.  I  think  in  intervening  years 
the  courts  have  made  clear,  in  the  NCAA  decision  and  in  other  de- 
cisions in  the  sports  context,  would  be  covered  by  the  looser  stand- 
ard known  as  the  "rule  of  reason."  I  think  a  lot  of  those  things 
would  be  permitted  under  a  rule  of  reason  standard,  simply  be- 
cause theyre  necessary  for  the  game  to  be  played.  For  example,  re- 
strictions on  play  between  league  teams  and  scheduling  and,  in 
fact,  some  restrictions  on  expansion.  So  I  think  the  antitrust  laws, 
if  they  are  applied  to  baseball,  are  not  going  to  be  a  death  knell 
for  the  sport.  I  agree  with  Senator  Mack,  that  this  would  probably 
inject  a  healthy  dose  of  competition. 

It's  interesting  to  listen  to  Mr.  Selig  testify  about  all  the  things 
that  baseball  has  done  in  the  last  15  months.  I  would  ask  him, 
what  were  they  doing  for  the  last  70  years.  It  seems  rather  inter- 
esting that  all  of  these  things  have  been  done  in  the  last  15 
months,  and  when  the  microscope  has  been  placed  by  the  commit- 
tee and  by  Congress  on  their  activities,  all  of  a  sudden  they  get  a 
swift  kick  in  the  butt  and  now  they^re  taking  some  of  these  steps 
that  should  have  been  taken  a  long  time  ago. 

I  suggest  that  if  this  is  what  happens  when  they're  threatened 
with  the  removal  of  the  antitrust  exemption,  that  maybe  if  you 
pulled  their  antitrust  exemption  completely  and  subjected  them  to 
free  market  principles,  a  lot  of  these  things  would  happen  without 
so  much  wringing  of  hands  and  pulling  and  tugging. 

Thank  you. 

[The  prepared  statement  of  Mr.  Hoffman  follows:] 

Prepared  Statement  of  Jerome  W.  Hoffman 

On  November  12,  1992,  Attorney  General  Bob  Butterworth  began  an  investigation 
to  determine  whether  there  had  been  any  unlawful  collusion  among  certain  baseball 
owners,  league  officials,  and  investors  to  undercut  the  efforts  of  the  Tampa  Bay 
Ownership  group  to  purchase  the  San  Francisco  Giants.  But  the  Attorney  General  s 
investigation  never  reached  first  base  because  baseball  has  taken  the  position  that 
its  exemption  from  the  antitrust  laws  prevents  anyone  from  even  investigating  it 
for  possible  anticompetitive  conduct.  In  essence,  they  believe  they  are  above  the  law. 

As  Chief  Legal  Officer  of  the  State  of  Florida,  the  Attorney  General  has  a  keen 
interest  in  making  certain  that  the  antitrust  It^ws  are  obeyed  in  Florida.  In  addition, 
the  Attorney  General,  by  statute,  represents  state  and  local  government  agencies  in 
antitrust  matters.  In  this  case,  the  City  of  St.  Petersburg  has  a  huge  investment 
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in  a  domed  baseball  stadium  which  would  have  been  the  intended  home  field  for 
the  Tampa  team.  The  rejection  of  the  offer  from  the  Tampa  Bay  Group  to  buy  the 
Giants  was  the  seventh  time  in  recent  years  that  Tampa  Bay  had  been  turned  down 
in  their  efforts  to  secure  a  major  league  baseball  franchise  leaving  the  taxpayers  to 
pay  for  that  empty  stadium. 

Baseball  is  no  longer  a  game,  it  is  a  multi-bilUon  dollar  business.  Yet  it  is  a  busi- 
ness with  a  special  place  in  our  history  and  culture  that  has  in  the  past  allowed 
it  to  receive  special  treatment  under  the  law,  different  than  other  professional 
sports. 

The  premise  of  the  Florida  Attorney  General's  investigation  is  that  no  business, 
least  of  all  one  which  has  a  revered  place  in  ovtr  society,  should  be  exempt  from  an- 
swering legitimate  questions  about  its  business  conduct.  All  that  the  Attorney  Gen- 
eral wishes  to  do  is  to  determine  whether  any  unlawful  collusion  occvirred  to  un- 
fairly tip  the  plaving  field  against  the  Tampa  Bay  Group  in  favor  of  the  San  Fran- 
cisco investors.  From  published  reports  and  interviews  it  appeared  that  special  con- 
sideration and  favors  had  been  extended  to  the  San  Francisco  Group  by  baseball  of- 
ficials. The  result  was  that  the  Tampa  Bay  Group's  offer  did  not  receive  fair  and 
equal  treatment. 

Major  league  baseball  has  fought  this  investigation  from  the  outset  raising  the 
antitrust  exemption  as  a  shield.  It  is  qxiite  clear  to  us  that  they  must  have  a  great 
deal  to  hide. 

Our  case  is  set  to  be  argued  before  the  Florida  Supreme  Court  on  April  8,  1994. 
Our  position  is  that  baseball's  exemption  extends  only  to  the  reserve  clause  and  no 
further.  However,  even  if  a  more  expansive  view  of  the  exemption  is  taken,  covering 
activities  outside  the  reverse  clue,  we  believe  that  the  exemption  does  not  apply  to 
the  activities  under  investigation  since  they  occurred  totally  outside  the  framework 
of  the  league  rules. 

Baseball's  antitrust  exemption  was  bom  in  another  era  when  baseball  was  a 

fame.  Baseball  is  no  longer  just  a  game.  Other  professional  sports  such  as  basket- 
all  and  football  have  grown  up  un<kr  the  antitrust  laws  and  have  not  only  survived 
but  are  perhaps  far  healthier  than  baseball  today. 

The  time  has  come  to  make  baseball  play  by  the  same  rules  as  those  other  sports 
and  to  eliminate  their  exemption. 

Senator  Metzenbaum.  Thank  you  very  much. 
Mr.  Donald  Fehr. 

STATEMENT  OF  DONALD  FEHR 

Mr.  Fehr.  Thank  you,  Mr.  Chairman. 

On  my  right  is  Tony  Bemazard,  a  former  major  league  player, 
who  played,  if  memory  serves,  8-plus  years.  He  is  a  member  of  the 
Association  staff  now.  He  happens  to  be  one  of  the  individuals  that 
was  most  adversely  affected  by  the  collusion.  In  his  case,  it  re- 
sulted in  his  not  being  able  to  secure  a  job  within  the  United 
States,  and  he  had  to  play  overseas  for  3  years. 

Very  briefly,  given  the  time  constraints  that  I  know  we  have 
here,  I  would  just  like  to  address  myself  to  the  relevancy  of  the  in- 
quiry about  the  commissioner  to  the  antitrust  question.  I  have  pre- 
pared a  brief  written  statement,  which  has  been  submitted,  and  I 
hope  to  be  given  leave  to  supplement  that  at  some  length. 

The  key  question,  it  seems  to  me,  is  this:  It  seems  to  be,  beyond 
a  doubt,  that  the  Congress  and  the  public  generally  has  been  under 
the  assumption  these  many  years,  that  one  of  the  things  the  com- 
missioner was  supposed  to  do  was  protect  the  public  interest  as 
distinct  from  the  owners  interest.  As  players  and  representatives  of 
players,  we  had  a  lot  of  wonder  about  that,  in  more  ways  than  one. 

But  what  I  think  is  now  clear,  both  from  the  restructuring  report 
and  from  Mr.  Selig^s  testimony,  is  that  no  one  can  rely  on  the  com- 
missioner, or  anyone  holding  that  office,  to  do  what  the  antitrust 
laws  are  designed  to  do,  which  is  to  prevent  the  adverse  effects 
which  would  ordinarily  flow  from  the  exercise  of  monopoly  power. 
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Given  that  situation,  it  seems  to  me  that  the  last  remaining 
prop,  so  to  speak — that  is,  the  law  may  not  apply  to  us  because  we 
have  a  commissioner  who  has  now  been  taken  out  from  under  the 
owners'  position. 

In  that  regard,  just  a  brief  comment  about  the  restructuring 
agreement.  I  haven't  been  a  lawyer  as  long  as  you  have,  Mr.  Chair- 
man, but  I  have  been  reasonably  successful  for  21  years  now  and 
I  defy  anyone  who  graduated  law  school  to  interpret  the  restructur- 
ing agreement  as  Mr.  Selig  attempted  to  do  here.  If  it  means  what 
he  says  it  does,  then  it  doesn't  mean  what  it  plainly  says. 

Second,  what  Mr.  Selig  has  done  repeatedly  in  his  testimony  is 
to  say  that  the  authority  of  the  commissioner  with  respect  to  the 
integrity  of  the  game  and  public  confidence  of  the  game  is 
unimpeded.  That's  all  very  nice,  but  my  understanding  and  the 
players  understanding  of  that  has  always  been  that  that  relates  to 
something  improper  on  the  field  or  influences  that  might  affect 
play  on  the  field.  The  game  is  not  being  played  competitively;  it 
does  not  now,  and  never  has  had  anything  to  do  with  ordinary 
business  decisions. 

I  think  when  you  realize  that,  what  you  are  seeing  is  the  confes- 
sion of  a  rather  amazing  game.  It  is  simply  that,  well,  we  were 
happy,  the  owners  were,  to  allow  everyone  to  believe  that  the  com- 
missioner had  this  authority  and  this  responsibility.  But  we  got 
tired  of  it  and  we  fired  him,  and  we  now  want  you  to  understand 
that  that  was  wrong.  That  strikes  me  as  incredible.  It  is  something 
which  ought  to  provoke  the  normal  reaction  that  one  would  get. 

It  raises  questions  about  the  fundamental  credibility  of  the  own- 
ers in  any  context. 

I  think  the  last  thing  that  I  would  mention  has  to  do  with  reloca- 
tion. I  heard  Bud,  as  I  have  many  times  before,  talk  about  the  an- 
guish that  he  went  through  in  trying  to  get  a  team  for  Milwaukee, 
and  that  there  had  to  be  one  unsatisfied  suitor,  either  Tampa  Bay 
or  San  Francisco,  that  he  would  be  in  front  somewhere  sooner  or 
later. 

With  all  due  respect,  that  begs  the  question.  The  question  is,  if 
there  are  two  markets,  or  more  than  two,  on  what  economic  theory 
around  which  we  order  our  economic  relations  do  we  permit  the  de- 
nial of  the  product  to  the  marketplace?  That  is  about  the  most  fun- 
damental kind  of  restraint  of  trade  that  you  can  possibly  have.  The 
problem  is  that  the  owners  decided  there  would  only  be  one  team. 
Having  said  that,  they  decided  there  would  be  losers.  All  they  have 
to  do  is  have  enough  teams  to  fill  the  markets  and  they  won't  have 
that  problem. 

Thank  you. 

[The  prepared  statement  of  Mr.  Fehr  follows:] 

Prepared  Statement  of  Donald  M.  Fehr 

Chairman  Metzenbaum,  Members  of  the  subcommittee,  and  Senators  Gra- 
ham AND  Mack;  My  name  is  Donald  M.  Fehr.  I  appreciate  very  much  the  oppor- 
tunity to  appear  before  the  subcommittee  once  again  with  respect  to  antitrust  ex- 
emption enjoyed  by  the  owners  of  the  28  Major  League  baseball  teams.  The  Major 
League  Baseball  Players  Association  is  the  exclusive  collective  bargaining  represent- 
ative of  all  Major  League  Players,  on  whose  behalf  I  appear  today.  I  oecame  the 
MLBPA's  General  Counsel  in  1977,  and  have  had  the  privilege  of  serving  as  its  Ex- 
ecutive Director  since  December,  1983. 
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I  understand  that  there  are  two  matters  to  which  the  subcommittee  is  directing 
its  attention  today:  (1)  the  recent  amendments  to  the  Major  League  Agreement  con- 
cerning the  power,  authority  and  independence  of  the  Commissioner  of  Baseball, 
and  (2)  the  effect  of  the  antitrust  exemption  on  collective  bargaining  between  play- 
ers and  owners.  I  will  limit  my  comments  to  those  two  subjects.  However,  because 
I  was  only  recently  asked  to  testify  at  this  hearing,  I  have  only  had  the  opportunity 
to  prepare  this  brief  written  statement  to  submit  at  this  time.  Accordingly,  I  do  re- 
quest the  opportunity  to  supplement  my  testimony  for  the  record  with  a  more  com- 
plete written  statement. 

THE  NEW  COMMISSIONER 

It  may  be  fairly  said  that,  at  bottom,  the  public  policy  underlying  the  antitrust 
laws  is  to  promote  competition  in  the  market  place,  and  to  prevent  the  adverse  ef- 
fects which  flow  from  the  unfettered  exercise  of  monopoly  power.  The  28  owners  op- 
erate Major  League  Baseball  as  a  cartel,  free  from  the  proscriptions  against  anti- 
competitive behavior  contained  in  the  federal  antitrust  laws,  unrestricted  by  the 
antitrust  laws  of  any  state,  and  entirely  unregulated,  the  only  industry  so  privi- 
leged. When  one  considers  whether  the  antitrust  laws  should  apply  to  baseball's 
owners,  the  role  of  the  Commissioner  is  relevant  only  to  the  extent  that  the  Com- 
missioner has  the  power,  authority  and  independence  to  restrain  the  owners  from 
exercising  their  enormous  economic  power  in  an  unreasonably  anticompetitive  man- 
ner. 

This  review  of  baseball's  anomalous  antitrust  exemption  began  in  the  wake  of  the 
ouster  of  Commissioner  Fay  Vincent  by  the  owners  in  September,  1992.  Notwith- 
standing countless  suggestions  that  the  naming  of  a  new  Commissioner  was  immi- 
nent, the  owners  have  now  made  it  clear  that  they  will  not  even  consider  naming 
a  new  Commissioner  for  many  months  yet,  at  the  earliest.  Even  then,  it  is  obvious 
that  the  recently  adopted  amendments  to  the  Major  League  Agreement  will  place 
any  new  Commissioner  in  a  vastly  more  restricted  and  much  less  independent  role. 
Press  coverage  of  the  changes  has  suggested  that  the  owners'  have  turned  the  Com- 
missioner into  a  "ceremomal  eunuch,  and  that  the  Commissioner's  job  henceforth 
will  be  little  more  than  to  be  the  owners'  'lackey* ". 

On  behalf  of  his  fellow  owners,  Mr.  Selie  protests  that,  to  the  contrary,  the  power 
and  independence  of  the  Commissioner  nave  been  long  misunderstood,  that  the 
Commissioner  has  in  fact  never  had  the  power  and  independence  that  it  was 
thought  the  Commissioner  had  to  take  action  with  respect  to  the  owners'  business 
decisions,  and  that  the  owners  have  actually  enhanced  the  independence  and  au- 
thority of  the  Commissioner  (assuming  one  is  ever  hired).  Mr.  Selig  protests  too 
much.  However,  he  can  be  thanked  for  one  thing:  he  has  made  it  clear  beyond  per- 
adventure  of  doubt  that  the  owners  have  stripped  from  the  Commissioner  any  power 
to  restrain  or  prohibit  their  anticompetitive  oehavior.  Thus,  there  can  no  longer  be 
any  suggestion,  implied  or  otherwise,  that  a  "strong,  independent"  Commissioner 
can  somehow  serve  as  a  basis  to  continue  the  exemption. 

What  did  the  owners  do?  First,  it  was  always  thought  that  the  independence  of 
the  Commissioner  was  in  no  small  part  because,  as  owners  often  said,  he  could  not 
be  fired.  Of  course.  Fay  Vincent  was  removed  from  office,  and  neither  the  report  of 
the  owners  restructuring  committee  nor  the  amendments  to  the  Major  League 
Agreement  provide  that  a  Commissioner  may  not  be  removed  during  his  term  of  of- 
fice. Thus,  any  ftiture  Commissioner  now  knows  that  his  tenure  in  office  is  depend- 
ent entirely  on  the  continued  pleasure  of  the  owners.  He  will  know  that  he  would 
not  have  the  job  if  the  owners  had  not  decided  to  give  it  to  him,  and  that  if  they 
change  \heir  minds,  he  can  be  removed.  So  much  for  independence. 

Second,  the  Commissioner's  authority  to  act  to  protect  the  "best  interests"  of  the 
game  was  generally  believed  to  have  no  practical  limits,  especially  because  any  dis- 
putes as  to  the  meaning  of  that  term  in  the  M^or  League  Agreement  were  subject 
to  the  exclusive  jurisdiction  of  the  Commissioner.  However,  now  the  best  interests 
powers  of  the  Commissioner  have  been  "clarified"  by  adding  new  language  to  the 
major  League  Agreement  which  provides,  in  essence,  that  such  powers  simply  do  not 
extend  to  anything  the  clubs  can  vote  on  jointly  as  the  M^jor  Leagues,  or  individ- 
ually as  the  American  or  National  League.  Thus,  virtually  all  significant  joint  busi- 
ness decisions  the  owners  make  (e.g.,  national,  local,  cable  and  pay  cable  television, 
number  and  location  of  franchises,  relocation  and  expansion,  stadium  requirements, 
and  sale  of  a  club,  to  name  a  few)  are  now  clearly  outside  of  the  Cortimissioner's 
authority.  In  virtually  every  area  in  which  a  Commissioner  might  identify  and  take 
action  to  protect  a  public  interest  at  odds  with  the  joint  business  decisions  of  the 
owners,  it  is  now  clear  that  the  Commissioner  will  lack  the  authority  to  do  any- 
thing. 
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Simply  put,  the  owners'  actions  have  made  the  Commissioner  irrelevant  to  the 
analysis  before  this  subcommittee.  By  no  stretch  of  logic  or  imagination  can  the  ex- 
istence of  the  Office  of  the  Commissioner  of  Baseball  serve  as  a  justification  to  con- 
tinue the  exemption.  The  owners  have  taken  the  Commissioner  out  of  the  game. 

I  cannot  turn  to  the  labor  relations  issues,  however,  without  first  commenting  on 
a  portion  of  Mr.  Seng's  prepared  testimony.  I  hope  that  the  Senators  will  each  have 
the  opportunity  to  read  both  Bud  Seng's  recent  New  York  Times  article,  and  his 
written  testimony  submitted  for  this  hearing.  Not  only  did  Mr.  Selig  acknowledge 
that  the  "emperor  has  no  clothes",  he  says  that  the  Commissioner  has  always  (!) 
been  without  garments.  Unfortunately,  however,  many  people,  including  prior  Com- 
missioners, have  simply  misunderstood  the  scope  of  the  Commissioner's  real  author- 
ity. Thus,  he  argues,  smce  the  Commissioner  never  had  any  real  authority  anyway, 
they  have  not  taken  any  power  and  independence  away  from  the  Commissioner's  Of- 
fice, they  have  simply  "clarified"  the  powers  of  the  office. 

With  all  due  respect,  this  is  a  Uttle  much.  One  would  think  that  at  some  time 
prior  to  the  New  York  Times'  article  last  week  Mr.  Selig,  some  other  owner,  any 
of  the  Commissioners,  or  any  other  representative  of  the  owners  would  have  made 
it  clear  that  the  Commissioner  was  not  nearly  as  independent  as  was  thought,  nor 
were  his  powers  as  strong  or  broad  as  generally  believed.  For  many,  many  years 
the  owners  were  content  to  propagate  tne  myth  of  the  all-powerful  commissioner, 
of  the  Commissioner  as  a  sentry  standing  guard  to  protect  the  pubUc.  For  Mr.  Selig, 
on  behalf  of  his  feUow  owners,  to  now  come  before  the  Congress  and  assert  that  the 
owners  have  now  concluded  that  the  general  assumptions  about  the  commissioner's 
powers  were  erroneous,  and  therefore  the  owners  have  not  diminished  the  power, 
independence  and  authority  of  tiiat  Office,  but  have  strengthened  it  is,  at  best,  dis- 
ingenuous. 

THE  EFFECT  OF  THE  ANTITRUST  EXEMPTION  ON  LABOR  NEGOTIATIONS 

In  the  24  years  since  the  players  and  owners  reached  the  1970  Basic  Agreement, 
there  have  been  seven  negotiations,  resulting  in  a  strike  or  a  lockout  each  time.  In 
his  statement,  Mr.  SeUg  asserts  that  it  has  been  the  "undefined  and  uncertain  role" 
of  previous  Commissioners  in  labor  relations  that  has  made  negotiations  difficult, 
has  "stalled  and  impeded  productive  discourse",  and,  evidently,  has  been  the  chief 
cause  of  the  strikes  and  lockouts.  Thus,  the  owners  have  eliminated  any  authority 
the  Commissioner  arguably  had  with  respect  to  negotiations  with  the  players,  and 
have  decided  not  to  hire  a  Commissioner  until  the  current  negotiations  conclude. 
However,  the  owners  assure  us  that  thereafter  the  Commissioner  will  be  the  owners' 
chief  negotiator  with  the  players,  and  thus  will  be  even  more  influential  than  were 

Sast  commissioners.  Thus,  Mr.  SeUg  argues  that  with  the  next  commissioner,  and 
is  clarified  powers,  "the  delays  ana  unnecessary  work  stoppages  that  have  marked 
previous  negotiations  will  hopefully  be  eliminated." 

Quite  bluntly,  this  is  utter  and  complete  nonsense.  It  is  so  completely  wide  of  the 
mark  that  were  it  not  for  the  fact  that  the  players  and  owners  are  again  involved 
in  what,  so  far,  appears  yet  again  to  be  a  very  long  and  difficult  negotiation,  it 
would  be  laughable.  What  seems  clear  is  that  the  owners  evidently  need  a  scapegoat 
for  the  strife  their  bargaining  positions  have  occasioned  throughout  the  years,  and 
the  recently  fired  Commissioner,  along  with  his  predecessors,  fits  the  bill. 

The  MLBPA  does  not  negotiate  with  Commissioners;  it  negotiates  with  the  own- 
ers, through  whomever  they  designate.  While  a  Commissioner  has  participated  from 
time  to  time  in  ovir  collective  bargaining,  he  always  did  so — in  so  far  as  we  were 
concerned,  at  least — as  a  participant  on  the  management  side,  with  the  knowledge 
and  consent  of  the  owners.  To  suggest  that  a  Commissioner  did  not  represent  the 
owners  in  such  talks,  or  that  the  MLBPA  did  not  regard  the  Commissioner  at  all 
times  as  part  of  management,  is  simply  wrong.  Every  agreement  we  have  made  has 
been  signed  by  management  officials  other  than  the  Commissioner,  and  has  been 
ratified  by  the  owners. 

Surely  the  owners  knew  at  the  time  of  those  earUer  negotiations  what  Mr.  Selig 
has  told  the  subcommittee  today;  that  the  Commissioner  simply  never  had  the 
power  to  dictate  positions  on  business  issues  to  the  owners,  including  labor  rela- 
tions. Therefore,  if  a  previous  Commissioner  was  acting  outside  his  authority,  why 
did  the  owners  not  simply  fire  him,  or  ignore  him? 

I  have  previously  testified  at  some  length  about  the  effect  of  the  antitrust  exemp- 
tion on  labor  relations  in  baseball.  Suffice  it  to  say  here  that,  as  I  have  previously 
explained,  the  exemption  stands  is  an  impediment  to  better  relations.  In  each  nego- 
tiation, the  owners  have  sought  to  significantly  restrict  or  eliminate  free  agency, 
that  is,  to  restrict  or  eliminate  competition  between  clubs  for  players.  Unlike  in 
other  sports,  baseball's  owners  know  that  if  they  can  ever  get  themselves  in  a  posi- 
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tion  to  force  the  players  to  agree  to  such  provisions,  or  to  unilaterallv  impose  such 
terms  and  conditions  of  employment,  the  antitrust  laws  will  not  stand  in  their  way. 
This  creates  a  strong  incentive  for  the  clubs  to  take  a  hard  line  in  bargaining;  an 
incentive  that  does  not  exist  elsewhere.  The  players,  knowing  that  they  lack  the 
rights  that  basketball  players  take  for  granted — to  go  to  court  under  the  antitrust 
laws — respond  in  the  only  way  they  can. 

In  conclusion,  the  owners  appear  to  be  willing  to  protect  the  fans  where  they  as- 
sert the  integrity  of  the  game  is  at  issue,  such  as  in  cases  of  gambling,  but  appar- 
ently the  integrity  of  the  game  is  never  an  issue  when  business  is  concerned.  The 
fans  deserve  better.  And  the  fans  deserve  to  eiyoy  every  season,  without  the  threat 
of  a  work  stoppage  being  heightened  due  to  the  owners'  exemption.  The  owners  seek 
to  perpetuate  their  special  treatment  under  the  law;  the  players  only  seek  the  equal 
protection  of  the  law. 

I  would  be  happy  to  answer  any  questions  that  the  Subcommittee  may  have. 

Senator  Metzenbaum,  Thank  you  very  much,  Mr.  Fehr.  I  will 
have  questions,  but  our  next  witness  is  Robin  Roberts,  a  Hall  of 
Fame  member. 

Let  me  read  to  you  here  what  I  picked  up  about  him  from  one 
of  the  magazines. 

He  is  a  hardnosed  competitor.  Robin  ranks  as  one  of  the 
winningest  right  hander  in  Phillies  history.  It's  a  real  pleasure  to 
have  you  with  us. 

I  think  the  man  sitting  next  to  me,  who  is  far  more  knowledge- 
able about  baseball  than  I,  has  a  comment  he  would  like  to  make. 

Senator  Mack.  I  just  want  to  add  mv  welcome  to  the  panel  and 
particularly  to  Robin  Roberts.  If  you  looked  on  in  the  biography 
there,  I  think  it  would  have  said  that  1950  was  the  first  year  you 
won  20  games,  and  that  was  the  year  that  the  Phillies  went  all  the 
way. 

I  was  10  years  old — and  you  probably  don't  want  to  hear  that, 
Robin.  I  was  10  vears  old,  living  in  Philadelphia  at  the  time.  As 
you  remember,  there  was  that  rivalry  between  the  A's  and  the 
Phillies,  but  we  were  all  proud  of  the  Phillies  and  we  were  all 
proud  of  you. 

I  would  like  to  tell  you  that,  in  the  context  of  this  hearing  this 
morning,  you  are  the  type  of  individual,  frankly  that  strengthens 
the  confidence  and  faith  in  America's  pastime.  So  I  am  delighted 
that  you  are  here  today. 

STATEMENT  OF  ROBIN  ROBERTS 

Mr.  Roberts.  Thank  you,  sir,  I  appreciate  that. 

When  your  representative  called  me,  I'm  really  not  that  used  to 
getting  involved  in  discussing  this,  but  I  did  have  something  to  say 
which  I  think  might  make  sense  on  what  is  trying  to  be  done  here. 

I  don't  know  about  the  antitrust  exemption;  I  don't  know  one 
way  or  the  other  whether  that  would  affect  baseball  very  much.  It 
was  an  old  ruling. 

My  opinion  of  baseball  is  you've  got  two  outstanding  organiza- 
tions, the  owners  and  the  Players  Association.  They  are  both  very 
capable  organizations,  and  because  of  the  tremendous  amount  of 
income  now  being  generated,  to  have  this  tremendous  tug  going  on 
to  protect  their  own  style  of  things. 

I  was  very  instrumental  in  getting  Marvin  Miller  to  get  the  Play- 
ers Association  going,  but  I  never  anticipated  coming  to  a  work 
stoppage,  strikes  and  things  like  that,  because  it  always  seemed  to 
me  that  baseball  was  above  that  situation.  If  I  had  known  that  was 
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going  to  happen,  I  would  have  never  been  involved  in  starting  the 
Player  Association.  That's  how  strongly  I  felt  about  that. 

But  what  has  happened  since  then  as  I  followed  it,  and  because 
the  commissioner  was  always  chosen  by  the  owners,  he  always 
gave  the  Players  Association  an  extra  power  because  they  could  al- 
ways say  he  doesn't  represent  us.  So  they  always  came  to  these  ne- 
gotiations with  an  additional  strength  because  the  owners  picked 
the  commissioner  and  the  commissioner  was  kind  of  out  in  left  field 
when  it  came  to  negotiating  contract. 

As  I  have  watched  it  over  the  years,  I  have  seen  it  all.  This  con- 
versation now  about  a  lockout  in  September  this  year,  all  these 
things  are  very  irritating  to  me  and  to  baseball  fans.  Once  the 
games  get  started  in  spring  training,  to  see  it  completed  and  with 
nothing  interfering  with  it,  to  watch  Joe  Carter's  reaction  at  the 
world  series,  that's  what  it's  all  about. 

I  have  often  thought — and  I  mentioned  it  to  both  sides,  with  no 
success — I  think  one  of  the  things  that  baseball  needs  is  the  owners 
and  the  umpires,  the  Players  Association,  have  to  have  a  commit- 
tee to  pick  the  commissioner.  That  commissioner  then  has  the 
power,  because  he  was  chosen  by  that  group. 

I  think  the  problems  and  the  splitting  up  of  the  money,  all  that 
can  be  done  by  the  present  groups.  I  don't  know  how  much  the 
antitrust  thing  hurts  or  helps.  I  know  the  St.  Petersburg  thing  was 
poorly  handled  by  baseball,  no  doubt  about  it. 

I  remember  Lou  Groff  told  them  not  to  build  a  park,  and  you  got 
a  park  and  you  got  a  ball  club.  So  there  is  a  lot  of  factors  involved 
here.  But  I  think  that  the  way  it  is  now,  with  the  money  involved, 
get  a  commissioner  that  is  not  in  complete  charge,  because  we  have 
a  monopoly  with  the  owners,  a  monopoly  with  the  players.  There 
is  nothing  other  than  that  except  for  baseball,  really,  in  the  world. 
It's  that  top  drawer.  As  long  as  you  have  two  groups  like  that  argu- 
ing about  money  all  the  time,  to  the  extent  where  they  forget  about 
the  fans,  you  have  got  to  have  someone  say,  on  February  15,  "Look, 
you're  going  to  play  ball."  As  far  as  I'm  concerned,  that  is  the  thing 
that  has  got  to  be  negotiated. 

Now,  whether  the  Senators  think  that's  enough  power  to  let 
baseball  stay  the  way  it  is,  as  long  as  they  execute  that  type  of 
commissioner's  office,  fine. 

But  that's  the  only  reason  I'm  here.  I  follow  it,  I'm  still  a  real 
fan.  I  respect  both  what  the  Players  Association  and  the  owners 
have  done  for  baseball,  the  owners  and  the  players.  I  do  think  the 
fans  are  getting  a  little  bit  pushed  aside  and  I  think  it  should  stop. 

Thank  you. 

Senator  Metzenbaum.  I  think  it's  a  very  fine  statement.  Thank 
you,  Robin.  [Applause.] 

I  think  if  the  commissioner  were  chosen  by  theplayers,  the  own- 
ers and  the  umpires,  you  would  have  a  totally  different  kind  of  sit- 
uation and  a  totally  different  kind  of  reaction  in  Congress. 

Mr.  Roberts.  I  don't  think  he  would  be  called  on  to  do  a  whole 
lot,  as  long  as  they  knew  he  was  there.  I  think  they  can  negotiate 
the  problems,  but  the  fact  that  the  money  is  there,  it  boils  down 
to,  if  they  give  in,  it  looks  like  they  are  giving  in  for  their  organiza- 
tion. That's  a  tough  thing  to  live  with.  Consequently,  sometimes  it 
gets  to  a  point  where  we'll  walk  out  in  September,  and  we're  going 
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to  lock  you  out.  That  kind  of  stuff,  where  two  groups  are  a  monop- 
oly— and  they  both  are — ^they  have  a  tremendous  power,  especially 
in  this  country,  where  baseball  is  such  a  big  thing.  It  has  got  to 
be  controlled,  I  think,  by  someone  to  step  in  and  say  'Tou've  ar- 
gued long  enough;  let's  settle  it  and  get  the  season  going." 

I  do  think  it's  important  to  consider.  Everybody  I  bring  that  up 
to,  whether  it  be  in  the  Players  Association  or  the  owners,  they  sav 
oh,  you  couldn't  do  that.  Well,  they  couldn't  do  that  because  both 
sides  are  giving  up  power.  I  understand  why  they  couldn't  do  it, 
but  I  think  if  it's  important  enough  to  have  hearings,  it  should  be 
considered,  because  I  think  it's  a  very  necessary  thing. 

Senator  Metzenbaum.  Thank  you  very  much. 

Let's  now  go  back  to  Mr.  Fehr.  You  and  I  know  the  antitrust 
laws  are  all  about  protecting  competition  in  the  marketplace.  How- 
ever, I  doubt  that  many  of  the  ball  players  know  what  this  subject 
is  all  about.  My  guess  is  they're  totally  indifferent  to  it. 

On  the  other  hand,  nobody  knows  more  about  good,  old  fash- 
ioned, head-to-head  competition  on  the  playing  field  than  profes- 
sional baseball  players. 

Let  me  ask  you,  why  do  the  players  that  you  represent  care 
whether  our  Nation's  competition  laws  apply  to  the  business  of 
baseball?  What's  their  interest  in  this  issue? 

Mr.  Fehr.  Truly  very  simple  and  very  basic.  In  my  view,  the 
players  have  a  far  better  understanding  of  the  antitrust  laws  and 
the  possible  effect  on  labor  negotiations  than  many  people  would 
believe.  But  there's  really  a  very  simple  reason. 

They  look  over  at  football  players  and  basketball  players,  and 
they  know  that  they  have  whatever  rights  they  have  under  the 
labor  law,  as  do  the  football  and  basketball  owners.  But  they  also 
know  that  there's  another  overriding  statute  there,  if  you  will, 
under  which,  if  the  owners  go  too  far,  suit  can  be  filed  under  the 
antitrust  laws  to  prevent  the  restraint  in  trade  of  people.  That's 
what  the  reserve  system  is.  It  says  you  can't  go  look  for  a  job  when 
your  contract  is  over  unless  you  have  special  permission. 

It  is  no  surprise  to  me  that  we  have  had,  without  the  antitrust 
laws,  seven  consecutive  strikes  or  lockouts  in  major  league  base- 
ball, and  basketball  has  had  none,  at  the  very  same  time  that 
every  one  of  its  collective  bargaining  agreements  has  been  wrapped 
up  in  a  consent  decree  issued  by  a  Federal  district  court. 

Senator  Metzenbaum.  Why  do  you  think  that  is? 

Mr.  Fehr.  Because  the  owners  in  baseball  know  that  if  they  can 
break  the  players  somehow,  some  time,  they  can  institute  whatever 
system  they  want  to,  and  the  ordinary  laws  that  prevent  the  exer- 
cise of  monopoly  power  would  not  be  available  to  the  players  to 
stop  them. 

In  basketball,  the  owners  know  that  even  if  they  could  do  that, 
they  still  have  to  contend  with  the  antitrust  laws  and  all  that  liti- 
gation, triple  damages  and  attorneys  fees,  and  potentially  even 
criminal  penalties,  and  they  don't  try.  They  therefore  lack  the  in- 
centive to  take  the  extreme  positions  that  baseball's  owners  have. 

Senator  Metzenbaum.  As  you  heard  Mr.  Selig  and  I  this  morn- 
ing disagree  about  whether  the  owners  have  significantly  down- 
graded the  powers  of  the  baseball  commissioner,  I  just  think  there's 
no  argument  about  it.  I  think  Mr.  Seng's  analysis  of  what  they 
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have  done  is  just  an  attempt  to  kid  the  American  people  and  Mem- 
bers of  Congress. 

Do  you  believe  the  owner's  amendments  to  the  major  league 
agreement  diminish  the  powers  of  the  commissioner,  or  do  you 
think  they  increase  the  powers  of  the  commissioner?  And  if  you 
think  they  diminish  the  powers  of  the  commissioner,  why  do  you 
think  the  owners  won't  admit  what  they've  done? 

Mr.  Fehr.  To  answer  the  last  question  first,  I  think  the  answer 
is  that  there  has  been  a  myth  that  they  helped  propagate  for  70- 
odd  years  now,  that  the  commissioner  of  major  league  baseball  is 
a  unique  individual,  clothed  with  certain  powers  to  protect  the  pub- 
lic, that  the  public  can  rely  on.  It's  a  hard  thing  to  have  to  admit, 
as  I  think  Mr.  Selig  did  today  in  his  testimony,  that  that  really  was 
never  true. 

What  happened,  I  think,  in  this  case  is  that  when  commissioner 
Vincent  attempted  to  take  the  authority  granted  by  the  major 
league  agreement  literally,  the  owners  said  not  so  fast  and  prompt- 
ly had  him  fired.  The  lawsuit  went  away  because  they  were  then 
on  both  sides  of  the  lawsuit,  so  there  was  no  way  for  the  court  to 
reach  a  decision  at  that  point,  which  is  why  the  opinion  was  with- 
drawn. 

Second,  they  want  to  make  sure  that  no  subsequent  commis- 
sioner can  come  in  and  attempt  to  tell  them  what  to  do,  in  a  way 
they  don't  want  to,  and  third,  they  need  a  scapegoat.  The  scapegoat 
for  the  problems,  as  you  saw  in  Mr.  Seng's  written  testimony,  ap- 
parently it  has  been  the  commissioner's  fault  that  we've  had  seven 
strikes  and  lockouts  since  1962. 

So,  you  put  all  those  three  things  together,  I  think  that's  why 
they  did  it. 

Senator  Metzenbaum.  I  don't  want  to  get  into  the  details  of  the 
labor  negotiations  between  the  players  and  the  owners.  However, 
I  am  very  worried  about  the  possibility  that  this  baseball  season 
will  come  to  a  standstill  long  before  the  world  series  by  reason  of 
a  labor  impasse. 

Do  you  believe  the  owners'  failure  to  pick  a  strong,  independent 
commissioner,  and  their  decision  to  make  the  next  commissioner 
the  chief  labor  negotiator,  makes  a  work  stoppage  more  or  less  like- 
ly? 

Mr.  Fehr.  I  think  it  makes  it  considerably  more  likely,  for  the 

following  reason:  Even  if  vou  had  a  commissioner  that  believed  he 
or  she  had  very  little  legal  authority  to  do  anything,  what  the  office 
of  the  commissioner  has  become  is  a  focal  point  of  opinion.  A  lot 
of  pressure  can  be  put  on,  whether  it's  from  fans  or  whether  it's 
from  the  media,  whether  it's  from  the  Congress,  or  whether  it's 
from  other  groups. 

When  that  pressure  is  put  on,  it  is  much  harder  to  resist.  What 
we  have  now  is  a  diffuse  group.  It  will  be  much  harder  to  reach 
any  particular  individual  to  put  pressure  on;  therefore,  it  will  be 
much  easier,  in  my  opinion,  for  the  owners  to  maintain  a  harder 
line.  That's  why  I  think  they  did  it. 

As  to  the  future,  I  think  that's  simply  a  device  to  suggest  that, 
well,  the  next  commissioner  really  will  have  a  job  to  do.  But  the 
job  is  going  to  be,  as  Bud  put  it,  to  execute  the  owners'  policy. 
There's  nothing  in  there  about  making  policy. 
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Senator  Metzenbaum.  How  would  applying  the  antitrust  laws  to 
baseball  benefit  labor  negotiations? 

Mr.  Fehr.  As  I  alluded  to  previously,  it  seems  to  me  clear  that 
it  would  reduce  markedly  the  incentive  for  the  owners  to  take  the 
kinds  of  very  strong  positions,  limiting  freedom  in  the  marketplace 
for  players  that  has  produced  the  labor  disputes  we  have  seen  since 
1972. 

Senator  Metzenbaum.  I  have  some  further  questions,  but  I  will 
recognize  Senator  Graham. 

Senator  Graham.  Mr.  Chairman,  I  must  apologize.  I'm  going  to 
have  to  leave  after  this  round  of  questions.  Again,  I  want  to  thank 
you  for  holding  this  hearing. 

I  would  like  to  ask  permission  to  submit  some  questions  for  writ- 
ten response  by  our  witnesses. 

Senator  Metzenbaum.  Fine. 

Senator  Graham.  I  would  like  to  use  my  time  to  focus  on  one  of 
the  two  issues  that  Mr.  Selig  raised  as  a  justification  for  the  con- 
tinuation of  the  antitrust  exemption,  that  being  its  impact  on  the 
minor  leagues. 

Mr.  Fehr,  what  do  you  think  will  be  the  consequences  of  the  re- 
peal of  the  antitrust  exemption  on  the  operation  of  minor  leagues 
and  on  baseball  as  a  sport? 

Mr.  Fehr.  I  think  it  would  do  a  couple  of  things,  although  it's 
very  uncertain  to  try  and  track  how  matters  would  develop  in  a  sit- 
uation that's  this  complex. 

The  first  thing  it  would  do  would  be  to  empower  significantly  the 
minor  league  owners  in  their  negotiations  with  the  major  leagues, 
over  the  circumstances  under  which  those  arrangements  would 
take  place. 

For  example,  it's  not  commonly  known  that  in  the  last  agreement 
a  small,  little  change  was  made.  All  players  now  sign  contracts 
with  the  major  league  clubs,  not  the  minor  league  clubs.  The  minor 
league  owners  don't  even  hold  the  player  contracts  in  their  own 
name  any  more. 

The  second  thing  it  would  do,  it  would  make  it  at  least  conceiv- 
able for  players  to  have  some  choice  as  to  where  they  might  play 
and  not  be  subject  entirely  to  the  whim  of  the  draft. 

In  the  third  place,  I  happen  to  agree  with  the  prior  witness — I 
think  it  was  Congressman  Bunning,  but  I'm  not  entirely  sure — that 
it's  absolutely  clear  that  baseball  has  to  have  a  place  to  develop 
players.  The  notion  that  the  minor  leagues  would  fold  up  and  go 
away  strikes  me  as  a  scare  tactic. 

Senator  Graham.  Mr.  Roberts,  I  know  you  came  almost  directly 
out  of  Michigan  State  to  the  major  leagues.  I  might  say  my  father 
is  a  Michigan  State  alumni,  so  you  were  one  of  my  heroes  when 
I  was  growing  up.  I'm  a  little  bit  older  than  Senator  Mack.  [Laugh- 
ter.] 

Senator  Metzenbaum.  Don't  start  comparing  your  age  with 
mine.  [Laughter,] 

Senator  GRAHAM.  I  know  you  also  have  been  a  coach  at  the  Uni- 
versity of  South  Florida,  and  have  worked  as  a  scout  for  major 
league  teams. 

What  is  your  assessment  of  the  role  of  the  antitrust  exemption 
on  the  minor  leagues,  and  what  do  you  think  about  the  capacity 
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of  collegiate  baseball  to  play  a  larger  role  in  the  preparation  of 
baseball  players  as  it  does  now  with  football  and  basketball  play- 
ers? 

Mr.  Roberts.  The  reason  was  the  minor  leagues  were  insistent, 
and  kids  out  of  high  school  were  so  anxious  to  get  started.  Before 
football  and  basketball  were  really  a  factor  in  this  country,  baseball 
was  the  big  sport.  Everybody  wanted  to  be  a  ball  player.  So  the 
minor  leagues  made  sense,  because  so  many  boys  graduating  from 
high  school,  and  even  those  that  didn't  graduate,  could  play  base- 
ball in  the  minor  leagues. 

Consequently,  when  the — they  made  baseball  in  college  a  lesser 
sport,  because  most  of  your  real  good  baseball  players  didn't  go  to 
college.  They  signed  up  in  the  minor  leagues.  So  your  basketball 
and  football  kids  were  going  to  get  college  scholarships.  So  baseball 
and  football  really  switched  to  college  because  of  the  potential 
scholarship  situation. 

I  think  baseball  has  developed  a  minor  league  system  which  is 
not  nearly  as  productive  as  they  like  to  think  it  is,  because  they 
underrate  what  the  colleges  could  do  with  the  young  men  if  they 
went  to  college,  letting  the  college  determine  how  good  they  are, 
whether  or  not  they  should  sign  professionally  or  not  after  they 
saw  them  play. 

I  think  football  and  basketball  have  a  tremendous  advantage,  be- 
cause they  can  see  their  players  perform  at  the  college  level  and 
they  know  who's  going  to  be  a  better  pro,  and  it  doesn't  cost  them 
so  much  money  to  do  it  as  it  does  in  baseball. 

I  think  baseball  was  caught  up  in  something  that  made  sense 
years  ago  and  they  just  haven't  realigned  it  to  the  point  where  it 
probably  would  make  sense.  When  you're  talking  about  minor 
leagues,  I'm  not  that  much  aware  of  what  it  takes.  I  know  most 
minor  league  ownerships  are  like  owning  a  restaurant.  The  ball 
clubs  provide  the  players,  pay  for  the  players,  and  they  sell  hot 
dogs  and  let  the  people  come  in  to  the  stands.  You  would  think 
they're  in  baseball  from  a  baseball  standpoint,  but  they  sell  the  hot 
dogs  and  sell  admissions.  It's  really  a  nice  arrangement  if  you  get 
a  good  town,  and  you  can  make  nice  money  that  way  without  a 
whole  lot  of  output. 

These  questions  about  the  minor  leagues  and  all  that,  the  devel- 
opment of  it,  I  think  baseball  could  resolve  that  themselves,  if  the 
Players  Association  and  the  owners  were  more  involved  in  a  discus- 
sion of  all  these  matters.  I  think  the  owners  have  not  taken  advan- 
tage of  the  expertise  of  the  Players  Association,  to  let  them  into 
other  things.  I  think  they've  kind  of  made  it  a  labor/management 
situation. 

Baseball  is  different.  They  do  have  a  monopoly  and  they  are  only 
the  top  dog.  I  am  sure  the  Players  Association  could  help  them  a 
lot  more  in  areas  if  they  coula  get  together.  But  they  don't.  It's 
built  on  an  old  premise  and  it  hasn't  materialized  like  I  thought 
it  would. 

I  think  baseball  makes  a  big  mistake  in  signing  kids  out  of  high 
school.  I  think  they  ought  to  let  them  go  to  college  and  see  what 
would  happen  there.  Then  you  can  find  out  who  can  really  play  in 
your  college  programs. 

Senator  Graham.  One  last  question  to  Mr.  Fehr. 
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I  asked  Mr.  Selig  some  questions  about  expansion  and  relocation, 
on  issues  of  whether  there  was  adequate  clarity  of  standards  as  to 
what  was  required  for  expansion  and  relocation,  and  whether  the 
commissioner  would  have  a  significant  role,  including  the  ability  to 
enforce  contracts  that  were  signed  between  a  current  owner  and 
prospective  new  owner  of  a  franchise,  such  as  the  contract  that  was 
signed  between  Mr.  Lurie  and  the  St.  Petersburg  group. 

If  you  heard  Mr.  Seng's  response  to  that,  could  you  interpret  the 
agreement  and  the  powers  the  commissioner  currently  has  as  giv- 
ing the  commissioner  a  continuing  significant  role  in  setting  stand- 
ards for  expansion,  relocation,  and  enforcing  contracts? 

Mr.  Fehr.  Not  unless  the  commissioner  was  an  individual  with 
such  incredible,  persuasive  ability  that  that  was  enough  to  get  it 
done.  There  is  no  authority  there  any  more,  and  as  Mr.  Selig  cor- 
rectly indicated,  the  commissioners  have  never  much  exercised  that 
authority  in  the  past. 

One  thing  surprised  me  in  particular  about  Bud's  answer.  He  did 
not  see  fit  to  let  you  know  that  all  such  contracts  for  sale  and  relo- 
cation require  the  approval  of  the  other  owners.  That's  a  necessary 
step.  There  is  the  built-in  attempt  to  stop  the  process  and  all  the 
rest  of  it.  It  seems  to  me  that  is  a  rather  significant  omission. 

Senator  Graham.  It  seems  to  me  that  also  there  is  a  built-in  con- 
flict of  interest.  For  instance,  one  of  the  comments  that  Mr.  Vincent 
made,  later  on  in  his  discussion  of  the  situation  in  St.  Petersburg, 
was  that  he  anticipated  there  would  be  American  League  opposi- 
tion, not  based  on  economic  factors,  of  the  ability  of  St.  Petersburg 
to  support  the  Giants,  but  rather  the  desire  not  to  have  the  Florida 
market  completely  taken  over  by  the  National  League. 

There  has  also  been  concern  that  one  of  the  reasons  St.  Peters- 
burg did  not  get  the  franchise  was  because  as  long  as  it's  available, 
it  can  be  used  as  leverage — ^you  might  even  say  as  a  hostage — in 
order  to  wring  concessions  out  of  existing  communities,  such  as  oc- 
curred in  Chicago  with  the  White  Sox's  new  stadium. 

Do  you  believe  there  is  a  conflict  between  the  issues  of  what  is 
in  the  public  interest  and  the  integrity  and  confidence  in  baseball 
and  the  economic  interest  of  the  current  owner  relative  to  reloca- 
tion and  expansion  decisions? 

Mr.  Fehr.  I  think  there  is,  without  question,  if  the  public  inter- 
est is  defined  as  having  the  product  more  readily  rather  than  less 
readily  available  for  consumption,  which  is  the  purpose. 

I  happen  to  personally  agree,  just  based  on  my  long  time  in  the 
game,  judgment  and  experience,  that  you're  quite  right,  that  with 
a  stadium  sitting  in  St.  Petersburg  not  being  used,  it's  a  terrific 
lure  and  it  helps  people  get  concessions  in  all  kinds  of  other  places. 

One  thought  does  occur  to  me.  If  the  American  League  and  the 
National  League  were  not  permitted  to  agree  with  one  another  and 
to  cross-approve  expansion  and  where  the  teams  would  go,  there  is 
no  doubt  whatever  the  American  League  would  have  long  since,  for 
the  reason  you  mentioned,  said  I  would  rather  not  have  Florida 
locked  up  for  the  National  League  and  a  team  would  have  been 
here  a  very  long  time  ago.  For  the  same  reason,  that  if  they  didn't 
restrict  the  number  of  teams,  you  would  have  had  major  league 
teams  in  Florida  long,  long  before  1993. 
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Senator  Graham.  Would  you  say  the  current  situation  is  analo- 
gous to  requiring  Burger  King  to  approve  McDonald's  decision  as 
to  whether  to  expand  and  where  it  located  new  franchises? 

Mr.  Fehr.  Yes,  with  the  additional  fact  that  it  would  carry  with 

it  the  authority  to  decide  if  you  could  sell  hamburgers.  [Laughter.] 

Senator  Graham.  Let  me  apologize.  When  Senator  Metzenbaum 

returns,  I'm  going  to  have  to  leave.  But  it's  now  your  turn.  Senator 

Mack. 

Senator  Mack.  OK,  thank  you. 

Mr.  Hoffman,  I  think  I  will  start  with  you,  and  it's  interesting 
because  this  is  right  at  the  end  of  this  discussion.  I  have  a  feeling 
that  there  are  lots  of  people  who  really  just  can't  quite  understand 
what  this  antitrust  thing  has  to  do  with  all  this  debate  about  base- 
ball, isn't  baseball  a  game.  When  you  went  through  your  comments 
a  few  minutes  ago — and  this  is  an  attempt  to  try  to  get  people  to 
understand  the  importance  of  the  antitrust  exemption. 

If  you  or  the  Attorney  General  were  to  suspect  anticompetitive, 
collusive  activity,  being  conducted  by  a  business  in  Florida,  could 
you  investigate? 

Mr.  Hoffman.  Absolutely,  with  very  rare  exceptions  for  a  few  in- 
dustries that  enjoy  some  kind  of  limited,  well-defme  exemption 
from  the  antitrust  laws.  For  example,  the  insurance  industry  has 
an  exemption  that  covers  the  business  of  insurance,  but  the  courts 
have  very  carefully  defined  what  the  business  of  insurance  is,  un- 
like the  baseball  exemption. 

Senator  MACK.  So  you  have  a  broad  range  as  to  where  you  can 
go  with  respect  to  trying  to  find  anticompetitive,  collusive  activity? 
Mr.  Hoffman.  Absolutely. 

Senator  MACK.  But  when  it  came  to  wanting  to  investigate  the 
San  Francisco  deal,  you,  in  essence,  were  told  you  could  not  do  it? 
Mr.  Hoffman.  Absolutely,  and  we  weren't  allowed  to  ask  the 
first  question  of  the  first  witness,  or  look  at  the  first  document. 

Senator  Mack.  Again,  I  think  people  get  confused  as  to  whether 
this  has  any  significance  to  where  major  league  baseball  ends  up 
putting  its  teams.  I  think  it's  fairly  significant,  that  they  can  do 
what  they  want  and  you  can't  investigate. 

Mr.  Hoffman.  That's  absolutely  true.  Senator.  In  essence,  they 
put  themselves  above  the  law;  they  don't  have  to  answer  to  any- 
body for  any  of  their  behavior. 

It's  interesting  that,  when  you  look  at  the  history  of  baseball 
with  respect  to  these  various  antitrust  suits,  it  is  very  often  that 
the  people  who  have  successfully  mounted  some  kind  of  antitrust 
challenge  are  the  people  who  ultimately  get  franchises.  For  exam- 
ple, in  Seattle,  the  State  and  city  out  there  sued  and  they  were 
bought  off  with  a  franchise. 

In  fact,  if  you  go  all  the  way  back  to  1922,  the  Federal  League 
successfully  mounted  an  antitrust  challenge,  that  baseball,  in  es- 
sence, invited  all  the  teams  except  the  one  that  decided  not  to  par- 
ticipate, but  they  bought  themselves  out  of  that  antitrust  problem. 
You  see  a  lot  of  these  decisions  apparently  being  made  a  "knee 
jerk"  I  think  in  large  measure  to  protect  and  insulate  themselves 
from  having  to  answer  questions,  hard  questions  about  exactly 
what  is  going  on  with  respect  to  baseball  and  how  they  abuse  their 
authority. 
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If  there  was  a  full  public  airing  of  all  the  facts,  all  of  the  trans- 
actions that  have  occurred — and  not  just  the  St.  Petersburg/Tampa 
situation,  but  a  lot  of  other  ones — I'm  sure  there  would  be  a  great 
deal  more  of  a  public  hue  and  cry  to  remove  the  exemption. 

Senator  Mack.  Robin,  I  wanted  to  ask  you  a  question  that  deals 
directly  with  the  game,  one  that  I  guess  a  number  of  us  here 
raised,  with  respect  to  expansion.  People  say  there  is  not  enough 
talent  out  there  to  expand  major  league  baseball. 

You've  been  around  long  enough,  in  a  number  of  different  ways. 
What's  your  reaction  to  that? 

Mr,  Roberts.  I  really  don't  know.  When  you  talk  about  the  ex- 
pansion teams  drew  so  many  people,  I  was  a  little  bit — I'm  not  sure 
about  the  quality  of  the  teams.  It's  the  game  itself  and  the  excite- 
ment it  creates  in  these  new  towns. 

I  would  think  probably  32  teams  would  be  a  real  good  figure 
down  the  road  someplace,  if  they  came  up  with  four  more  I  think 
you've  got  to  keep  them  kind  of  regionally  located.  But  like  I  say, 
those  are  the  kinds  of  things  that  I  think  the  Players  Association 
and  management  could  really  work  out,  as  long  as  they  were  able 
to  work  it  out  on  a  time  schedule  that  would  fit  in  where  the  game 
was  played  every  year  when  it  should  be  played. 

But  I  think  the  quality  of  those  people — like  Bud  Selig  and  the 
people  involved,  it's  their  business  and  they  certainly  know  a  lot 
about  it.  I  mean,  you  can  tell  by  the  way  they've  got  everything 
covered. 

As  far  as  the  players  themselves,  I  think  down  the  road  four 
more  expansion  teams  would  be  a  possibility.  You  can  see  that  the 
quality  part  of  it  is  something  that  is  a  longrange  view.  Whether 
the  television  and  excitement  of  the  new  franchises  are  enough  to 
keep  you  going  for  20  years,  you  don't  know.  That's  the  thing 
you've  really  got  to  consider. 

Senator  MACK.  I  appreciate  that. 

Mr.  Fehr,  what  does  the  recent  restructuring  report  adopted  by 
the  owners  mean  to  the  players  in  terms  of  the  changes  to  the  of- 
fice of  the  commissioner? 

Mr.  Fehr.  I  think  it  essentially  does  a  couple  of  things.  In  the 
first  instance,  I  think  it  removes  any  pretense  that  might  exist  in 
the  players'  minds,  that  the  commission  is  anj^thing  other  than 
someone  who  is  supposed  to  do  the  owners'  bidding,  and  to  do  their 
bidding  at  all  times.  In  a  way,  that's  healthy.  The  pretense  is  gone. 

Second, 

Senator  Mack.  But  you  pretty  much  implied  earlier  that  that's 
pretty  much  the  attitude  everyone  has  had  anyway,  that  the  com- 
missioner really  was  speaking  on  behalf  of  the  owners? 

Mr.  Fehr.  Well,  let  me  clarify  that. 

When  I  mentioned  that,  what  I  was  specifically  referring  to  was 
Players  Association  staff,  players  that  are  very  active  in  negotia- 
tions, and  it  paid  a  lot  of  attention  to  it.  Player  at  large,  and  espe- 
cially new  players  that  come  in  eveir  year,  have  learned  all  the 
same  mjrths  that  everybody  else  has  learned,  and  they  have  to  be 
unlearned.  This  is  a  rather  stark  way  to  unlearn  it,  in  that  fashion. 

The  second  thing  is — and  I  think  this  is  really  the  critical  point — 
the  owners  have  decided  that,  in  the  exercise  of  their  monopoly 
power,  they  don't  want  anyone,  even  someone  that  they  hire  and 
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pay  and  can  fire,  looking  over  their  shoulder.  They  don't  want  any 
inquiry;  they  don't  want  any  standards  by  which  they  could  be 
judged  or  which  the  public  can  hold  them  accountable.  That  sug- 
gests to  me  that,  whatever  limitations,  pressure,  that  has  been  put 
on  the  owners  to  curtail  their  behavior  has  been,  at  their  own  in- 
sistence, dramatically  lessened. 

Senator  Mack.  I  really  have  just  one  more  question,  and  it's  a 
word  that  just  kind  of  echoed  through  the  preparation  for  this 
meeting  and  the  meeting  itself,  and  that's  the  word  "recourse." 

It  sounds  to  me  that,  basically,  we  have  ended  up  with  all  of 
these  strikes,  lockouts,  whatever,  because  there's  no  recourse;  there 
is  no  place  to  go  to  solve  this  problem  for  the  players,  other  than 
to  strike.  Is  that  a  fair  conclusion? 

Mr.  Fehr.  Yes,  I  think  it  is.  There  is  no  place  else  to  go.  When 
faced  with  that  choice,  you  do  what  you  have  to  do.  You  can't  even 
consider  doing  something  else. 

Senator  Mack.  Thank  you. 

Senator  Metzenbaum.  Mr.  Fehr,  you  and  I  have  talked  before 
this  hearing  about  some  of  the  players  coming  forward  and  testify- 
ing. I  understood  that  some  of  them  are  afraid  to  come  forward  be- 
cause they're  just  not  sure  whether  there  might  be  some  repercus- 
sions. 

Could  you  tell  me  what  are  the  facts? 

Mr.  Fehr.  It's  basically  as  follows.  Senator. 

I  have  spoken  to  a  number  of  players,  and  a  number  of  former 
players,  that  were  harmed  in  the  collusion  cases,  and  their  assump- 
tion is — and  I  think  it  has  good  basis — is  that  if  they  come  forward 
and  identify  themselves  individually  in  a  public  forum,  as  attacking 
the  owners'  positions,  that  makes  it  dramatically  less  likely  that 
they  will  have  a  future  career  in  baseball,  whether  it's  as  a  player, 
or  certainly  as  a  coach  or  manager  or  trainer,  or  a  minor  league 
employee,  where  they  have  no  protection  even  from  a  union.  I  think 
you  see  the  implications  of  it. 

I  do  expect  that  there  will  be  some  former  players  who  will  be 
prepared  to  testify  at  the  next  round  of  hearings  in  Washington. 
But  you're  quite  right,  it's  very  difficult  for  them. 

Senator  Metzenbaum.  Thank  you  very  much.  We  appreciate  all 
of  your  testimony. 

This  hearing  stands  adjourned. 

[Whereupon,  at  1:20  p.m.,  the  committee  adjourned,  subject  to 
the  call  of  the  Chair.] 
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S.500 


To  pro\-ide  that  professional  baseball  teams  and  leagues  comiwsed  of  such 
teams  shall  be  subject  to  the  antitrust  laws. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  4,  (legislative  day,  March  3),  1993 
Mr.  Metzenbaum  (for  himself,  Mr.  Mack,  Mr.  Graii.ajh,  Mr.  LEAm",  Mr. 
Warker,  Mr.  BiNGAJiAN,  Mr.  LoTT,  Mr.  Kerrey,  Mr.  Wellstoke, 
and  Mr.  ROBB)  introduced  the  following  bill;  which  was  read  twice  and 
referred  to  the  Committee  on  the  Judician- 


A  BILL 

To  pro\nde  tliat  professional  baseball  teams  and  leafrnes  com- 
posed of  snch  teams  shall  be  subject  to  the  antitrust 
laws. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  oftJw  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Professional  Baseball 

5  AntitrustReform  Actof  1993". 

6  SEC.  2.  FINDINGS. 

7  The  Congress  finds  that — 

8  (1)  the  business  of  organized  professional  base- 

9  ball  is  in,  or  affects,  interstate  commerce;  and 
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1  (2)  the  antitrust  laws  sliould  be  amended  to  re- 

2  verse   tlie   result  of  the   decisions   of  the   Supreme 

3  Court  of  the  United  States  in  Federal  Baseball  Club 

4  V.  National  League,  259  U.S.  200  (1922),  Toolson 

5  V.  New  York  Yankees,  Inc.,  346  U.S.C  356  (1953), 

6  and  Flood  v.  Kuhn,  407  U.S.  258  (1972),  which  ex- 

7  empted  baseball  from  coverage  under  the  antitrust 

8  laws. 

9  SEC.   3.   APPLICATION   OF  ANTITRUST  LAWS   TO   PROFES- 

10  SIGNAL  BASEBALL. 

11  The  Cla\-toii  Act  (15  U.S.C.  12  et  seq.)  is  amended 

12  by  adding  at  the  end  the  following  new  section: 

13  "Sec.  27.  Except  as  provided  in  Public  Law  87-331 

14  (15  U.S.C.  291  et  seq.)  (commonly  known  as  the  Sports 

15  Broadcasting  Act  of  1961),  the  antiti-ust  laws  shall  apply 

16  to  the  business  of  organized  professional  baseball." 

1 7  SEC.  4.  EFFECTIVE  DATE. 

18  The  provisions  and  amendments  made  by  this  Act 

19  sliall  take  effect  one  year  after  the  date  of  the  enactment 

20  of  this  Act  and — 

21  (1)  shall  api)ly  to  conduct  that  occurs  and  any 

22  agreement  in  effect  after  such  effective  date;  and 

23  (2)  shall  not  apply  to  conduct  that  occurred  be- 

24  fore  such  effective  date. 

O 


•8  &00  IS 


o 


ISBN   0-16-047614-3 


9  780160"476143 


90000 


